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LEGAL SERVICES CORPORATION AUDIT
AND APPROFRIATIONS COMMITTEE
MEETING

TIME AND DATE: The meeting will be held
on Friday, January 27, 1989, commencing
at 9:00 a.m. and continuing until 11:00
a.m.

PLACE: The Washington Marriott Hotel,
West End Ballroom A, 1221 22nd Street
NW., Washington, DC 20037.

STATUS OF MEETING: Open.

MATTERS TO BE CONSIDERED:

1. Approval of Agenda.

2. Approval of Minutes—December 10,
1988.

3. Presentation of the Corporation's
Audit Report.

4. Presentation of the Final
Consolidated Operating Budget for FY
1988.

5. Allocation of FY 1988 Carryover
Funds.

6. Discussion of the Corporation's FY
1989 Consolidated Operating Budget.

7. Review of Monthly Expenditures.

Discussion and Public Comments
follow each item.

CONTACT PERSON FOR MORE
INFORMATION: Maureen R. Bozell,
Executive Office, (202) 863-1839.
DATE ISSUED: [anuary 18, 1989.

Maureen R. Bozell,

Secretary.

[¥R Doc. 89-1517 Filed 1-18-89; 3:50 pm}
BILLING CODE 7050-01-M

LEGAL SERVICES CORPORATION BOARD
OF DIRECTORS MEETING

TIME AND DATE: The Board of Directors
will be held on January 27, 1989. The
meeting will commence at 11:00 a.m., or
immediately following the previous
meeting, and continue until 5:00 p.m.,
with as luncheon recess from 12:30 p.m.
until 1:30 p.m.

PLACE: The Washington Marriott Hotel,
West End Ballroom A, 1221 22nd Street
NW., Washington, DC 20037,

STATUS OF MEETING: Open.
MATTERS TO BE CONSIDERED:

1. Approval of Agenda.

2. Approval of Minutes—December 10,
1988.

3. Report from the President.

4, Report from the Audit and
Appropriations Committee, Ratification
of the Corporation's Consolidated
Operating Budget.

5. Report from the Operations and
Regulations Committee on
Considerations of Part 1626, Restrictions
on Legal Assistance to Aliens; and Part
1609, Fee Generating Cases.

6. Report from the Task Force on
Client Board Member Training.

Discussion and Public Comment
follow each item.

CONTACT PERSON FOR MORE
INFORMATION: Maureen R. Bozell,
Executive Office, (202) 863-1839.
DATE ISSUED: January 18, 1989.

Maureen R. Bozell,

Secretary.

[FR Doc. 89-1518 Filed 1-18-88; 3:50 pm]
BILLING CODE 7050-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

Notice of Previously Held Emergency

Meeting

TIME AND DATE: 10.05 a.m., Wednesday,
January 18, 1989.

PLACE: 1776 G Street NW., Filene Board
Room, 7th Floor, Washington, DC 2045.
STATUS: Closed.

MATTER CONSIDERED:

1. Administrative Action under
section 206 of the Federal Credit Union
Act. Closed pursuant to exemptions (8],
(9)(A)(ii), and (9)(B).

The Board voted unanimeusly that
Agency business required that a meeting
be held with less than the usual seven
days advance notice.

The Board voted unanimously to clase

the meeting underexemptions (8),
(9)(A)(ii), and (9)(B). Deputy General
Counsel James Engel certified that the
meeting could be closed under those
exemptions.

FOR MORE INFORMATION CONTACT:
Becky Baker, Secretary of the Board,
Telephone (202) 682-9600.

Becky Baker,

Secretary of the Board.

[FR Doc. 89-1503 Filed 1-18-89; 3:50 pm]
BILLING CODE 7535-01-M

SECURITIES AND EXCHANGE COMMISSION

“FEDERAL REGISTER” CITATION OF
PREVIOUS ANNOUNCEMENT: [54 FR 887
January 10, 1989].

sTATUS: Closed meeting.

PLACE: 450 Fifth Street NW,,
Washington, DC.

DATE PREVIOUSLY ANNOUNCED:
Wednesday, January 4, 1989.

CHANGES IN THE MEETING: Additional
meeting.

The following item was considered at
a closed meeting scheduled on
Wednesday, January 11, 1989, at 5:00
p.m.: Litigation matter.

Commissioner Grundfest, as duty
officer, determined that Commission
business required the above change.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Alden
Adkins at (202) 272-2000.

Jonathan G. Katz,
Secretary.
January 13, 1989.

[FR Doc. 88-1410 Filed 1-17-89; 4:32 pm}
BILLING CODE 8010-01-M
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Corrections

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents and volumes
of the Code of Federal Regulations.
These corrections are prepared by the
Office of the Federal Register. Agency
prepared corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799
[OPTS-42092A; FRL-3503-7]

Testing Consent Order on Alkyl
Phthalates

Correction

In rule document 89-299 beginning on
page 618 in the issue of Monday,

January 9, 1989, make the following
corrections:

1. On page 620, in the fourth column of
the table, the first entry should read
“January 9, 1989".

2. On page 621, in the fourth column of
the table, the 1st entry should read
“January 9, 1989"; and the 2nd through
the 12th entries should read “Do".

BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799
[OPTS-42071B; FRL-3503-6]

Testing Consent Order for
Octamethylcyclotetrasiloxane

Correction

In rule document 89-298 beginning on
page 818 in the issue of Tuesday,
January 10, 1989, make the following
corrections:

Federal Register
Vol. 54, No. 13

Monday, January 23, 1989

On page 821, in the fourth column of
the table, the first and second entries
should read “January 10, 1989".

BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

[OPTS-180795; FRL 3491-1]

Emergency Exemptions
Correction

In notice document 88-28644 beginning
on page 50289 in the issue of
Wednesday, December 14, 1989, make
the following corrections:

1. On page 50289, in the 2nd column,
under SUMMARY, in the 17th line, “time"
should read “timing".

2. On page 50290, in the first column,
in the second line from the bottom,
“methol"” should read “"menthol”.

BILLING CODE 1505-01-D
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, 265,
268 and 270

[FRL-3394-4]

Hazardous Waste Management
System; Testing and Monitoring
Activities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is today proposing to
revise certain testing methods that are
approved or required under Subtitle C of
the Resource Conservation and
Recovery Act (RCRA). EPA is also
proposing to add several new testing
methods that can be used to comply
with the requirements of Subtitle C of
RCRA. These new and revised methods
are found in the Third Edition of “Test
Methods for Evaluating Solid Waste,
Physical/Chemical Methods," SW-846
and the first update package to this
Third Edition of SW-846. The Agency is
also proposing to make specified
Quality Control (QC) procedures
mandatory for all testing conducted
under the hazardous waste regulations
of RCRA. These Quality Control
procedures are also found in the Third
edition of SW-846. Some modifications
have also been made to Chapter One of
the manual to provide clarification of
definitions. The modified sections of
Chapter One are found in the first
update package to the Third Edition of
SW-846, which is also being proposed in
today's rule. The revisions to Chapter
One contained in this first update
package are given in Appendix A of this
proposed rule. The appendix has been
added to this proposed rule in order to
provide the public with the specific
language that will be substituted for the
language currently found in Chapter
One of the SW-846 manual. Today's
action is necessary to provide better and
more complete analytical test methods
for RCRA-related testing and to
document the quality of the data
gathered for complying with the RCRA
hazardous waste regulations. This
proposed rule will provide more reliable
analytical data and promote consistency
in the analytical test methods used for
compliance with RCRA and the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA).

DATE: Comments on this proposed rule
must be submitted on or before March 9,
1989.

ADDRESS: The public should submit an
original and two copies of their
comments on this proposed rule to:
Docket Number F-89-WTMP-FFFFF,
EPA RCRA Docket, OS-305 (Room SE-
205), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460. Please place Docket number
on all comments. The EPA RCRA
Docket is located in the sub-basement at
the above address and is open from 9:00
a.m. to 4:00 p.m., Monday through
Friday, except Federal holidays. The
public must make an appointment to
review docket materials by calling (202)
475-9327. The public may copy 100
pages of material from any one
regulatory docket at no cost; additional
copies cost $0.15 per page.

Copies of the Third Edition of SW-846
and of the proposed first update to the
Third Edition are available from the
Government Printing office,
Superintendent of Documents,
Washington, DC 20402, (202) 783-3238.
The document number is 955-001-00000-
1 and the cost is $110.00 for the four-
volume set plus updates. Update
packages will be automatically mailed
to all subscribers. Non-subscribers may
order the proposed first update package
by calling the RCRA Hotline at (800)
424-9346 (toll free) or (202) 382-3000, or
by writing the Communications and
Training Section, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. The requester
must specify the appropriate document
title, document number and “First
Update Package.”

Copies of the Second Edition of SW-
846 are available from the National
Technical Information Service (NTIS),
5285 Port Royal Road, Springfield, VA
221861, (703) 487-4600. The document
number is PB87-120-291 and the cost is
$48.95 for paper copies and $13.50 for
microfiche.

FOR FURTHER INFORMATION CONTACT:
For general information contact the
RCRA Hotline at (800) 424-9346 (toll
free) or (202) 382-3000. For information
on the technical aspects of this proposed
rule contact Charles Sellers, Office of
Solid Waste, 0S-331, U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460,
(202) 382-3282.

SUPPLEMENTARY INFORMATION:
Index

Part I. Background
Part I1. Proposal
(A) Methods Substitutions
(B) Methods Format
(C) Regulatory Status of the Third Edition
(D) Quality Control
1. Field Quality Control
2. Analytical Laboratory Quality Control

(E) Methods Inclusion and Exclusion
Part III. State Authority

(A) Applicability of Rules in Authorized
States

(B) Effect on State Authorization
Part IV. Economic and Regulatory Impacts

(A) Regulatory Impact Analysis

(B) Regulatory Flexibility Act

(C) Paperwork Reduction Act

1. Background

On October 1, 1984 (49 FR 33786-
33812), EPA proposed several changes to
the RCRA hazardous waste regulations,
These proposed changes included the
following elements:

(1) Addition of new methods to SW-
846.

(2) Mandatory adherence to the
procedures and methods in SW-846 for
all RCRA testing.

(3) Elimination of requirements to test
for certain compounds when conducting
ground water monitoring.

(4) Use of screening tests when
monitoring ground water for hazardous
constituents.

(5) Use of the Hierarchical Analysis
Procedure for ground water screening.

Many comments were received on the
proposal. The Agency evaluated these
comments and, as a result, decided not
to promulgate the October 1, 1984,
proposal. Instead, the Agency revised
SW-846 to incorporate many of the
suggestions made in the comments and
undertook other actions to address
changes to the ground water monitoring
regulations. On March 16, 1987, EPA
announced the availability of the Third
Edition of SW-846 in the Federal
Register (50 FR 8072). The Third Edition
contains 72 methods that are new to
SW-846. Of these, 43 will be finalized in
a soon to be released rulemaking and
will be acceptable for use, where
required in 40 CFR Parts 260 through
270, in conjunction with, or in addition
to, the Second Edition of SW-846 as
amended by Updates I and II. These 43
methods were first proposed in the 1984
Notice of Proposed Rulemaking (NPRM),
and are not being reproposed in today's
rulemaking. However, of the remaining
methods, 28 methods not previously
proposed for RCRA testing are being
proposed, and one other method is being
reproposed by the Agency in today's
rulemaking.

Upon review and following comments
and questions received from the public,
it was determined that several errors
existed in the manual. Comments also
indicated the need to provide additional
and improved analytical test methods
for RCRA-related testing. To alleviate
confusion arising from errors or
confusing language in the test methods,
an update package with revisions and
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clarifications was deemed necessary.
Thus, the Agency is also proposing the
use of the first update package to the
Third Edition, along with the Third
Edition in today's rulemaking. The first
update package contains revisions to
methods in the Third Edition, as well as
14 methods that are new to SW-846. Of
these, four will be finalized in a soon to
be released rulemaking and will be
acceptable for use, where required in 40
CFR Parts 260 through 270, in
conjunction with, or in-addition to, the
Second Edition of SW-846 as amended
by Updates I and Il. These four methods
were first proposed in the 1984 NPRM,
and are not being reproposed in today's
rulemaking. However, the remaining ten
methods not previously proposed for
RCRA testing, are being proposed by the
Agency in today's rulemaking.

Promulgation of this proposal will
allow the use of the Third Edition as
revised by the first update package for
all testing for which the Second Edition
methods are mandated by current RCRA
regulations (see PROPOSAL, Regulatory
Status of the Third Edition) and will
mandate certain Quality Control
procedures detailed in Chapter One of
the Third Edition and revised in the first
update.

II. Proposal
A. Methods Substitutions

The Agency is today proposing to
replace the SW-846 Second Edition
methods with the versions contained in
the Third Edition and the first update
package. These replacements will allow
the Third Edition as revised by the first
update to be used for all RCRA testing.
The Agency is making this substitution
because it believes that the Third
Edition and first update methods are
improvements on those in the Second
Edition. (See the Background Document
included in the docket to this proposal
for a specific discussion of these
changes and why they are
improvements.)

B. Methods Format

Comments on the October 1, 1984,
Federal Register proposal also indicated
that the Second Edition method formats
were inconsistent and difficult to follow.
The Agency agreed with these
comments and made changes
accordingly. The methods were
reviewed by a work group composed of
technical experts from within EPA and
state hazardous waste testing programs.
One of the aims of their efforts was to
edit the text for technical clarity. The
method formats were revised and
standardized into the following format:

1.0 Scope and Application.

2.0 Summary.

3.0 Interferences.

4.0 Apparatus and Materials,

5.0 Reagents.

6.0 Sample Collection, Preservation,
and Handling.

7.0 Procedure.

8.0 Quality Control.

9.0 Method Performance.

10.0 References.

Section 9.0, Method Performance, is
new to the Manual. It contains available
method precision and accuracy data.
Such data are not available for all
methods; however, the Agency is
continuing its data gathering effort and
will provide the data as they become
available in future updates.

Comments also noted that detailed
procedures and instrument calibration
procedures were not consistent between
the EPA solid waste management
programs (i.e., RCRA and CERCLA),
even when essentially identical methods
were used. The Office of Solid Waste
(OSW), therefore, worked with the
CERCLA program to make the methods
used in the two programs as consistent
as possible. Particularly, OSW changed
standards and surrogates, calibration
procedures, and gas chromatographic
(GC) analysis conditions of the gas
chromatographic/mass spectrometric
(GC/MS) methods.

In order to save space and eliminate
duplication of information, each group of
methods that applies to a specific class
of analytes or concerns a general
analytical technique (e.g., atomic
absorption spectroscopy) is preceded by
a general method that contains common
information and analytical guidance.
Thus, information is not repeated in the
detailed directions for each analyte.

The comments also contained many
requests for additional guidance on
method selection. EPA responded by
including a new chapter in the Third
Edition. This chapter, “Choosing the
Correct Procedure,” aids the analyst in
choosing appropriate methods for
samples based on sample matrix,
properties to be measured, and the
regulations requiring the analysis. For
example, an analysis scheme is
presented for determining Appendix IX
analytes in ground water. It give advice
on suitable, cost-effective SW-846
methods for the volatile and semi-
volatile organic analytes, taking into
account the sample matrix and the
regulatory requirements.

C. Regulatory Status of The Third
Edition

The hazardous waste regulations
under Subtitle C of RCRA require that
specific testing methods described in the
Second Edition of SW-846 be employed

for certain applications. The following
sections of 40 CFR require the use of
SW-846 methods:

(1) Section 260.22(d)(1)(i}—Submission
of data in support of petitions to exclude
a waste produced at a particular facility.

(2) Section 261.22(a)—Evaluation of
wastes against the Corrosivity
Characteristic.

(3) Section 261.24(a)—Evaluation of
wastes against the Extraction Procedure
Toxicity Characteristic.

(4) Sections 264.314(a) and
265.314(d}—Evaluation of wastes to
determine if free liquid is a component
of the waste.

(5) Section 270.62(b)(2)(i)(C)—
Analysis of wastes prior to conducting a
trial burn in support of an application
for a hazardous waste incineration
permit.

The Agency is today proposing to
replace the Second Edition methods
with the Third Edition methods as
revised by the first update package to
the Third Edition for the reasons
discussed previously (see PROPOSAL,
Methods Substitutions).

D. Quality Control

EPA is today proposing to make
selected Quality Control (QC)
procedures in Chapter One of SW-846
(specifically Sections 1.2 and 1.3 and
procedures referenced therein)
mandatory for all RCRA testing. Chapter
One has been modified in order to
provide consistency and clarification of
definitions within the regulatory
community as well as the SW-846
manual. These modifications are
contained in the first update to the Third
Edition, also proposed in today's rule
and are republished in Appendix A of
this Federal Register Notice.

Appendix A has been added to this
proposed rule in order to provide the
public with the specific language that
will be substituted for the language
found in Chapter One of the Third
Edition of the SW-846 manual.
Additional information regarding the
rationale for the first update’s revisions
to Chapter One proposed in today's rule
and published in Appendix A of this
Federal Register notice, is included in
the docket to this proposed rule. These
QC procedures are proposed to be
mandatory for all chemical analyses
required under RCRA regulations
codified in 40 CFR Parts 260, 261, 262,
264, 265, 268, and 270 regardless of
whether or not SW-846 analytical
methods are used. Thus, the QC
procedures are proposed to be
mandatory for required RCRA analyses
under these Parts when SW-846
analytical methods are used, whether or
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not use of these methods are mandatory
under the applicable RCRA regulations
and where a method other than an SW-
846 method is used. The Agency thus
intends to document the quality of data
generated to determine compliance with
the RCRA hazardous waste regulations.

EPA is proposing to mandate the QC
procedures which are contained in
Section 1.2, (which discusses field and
analytical laboratory QC), and Section
1.3 (which discusses method detection
limits), as well as the procedures
referenced in these two sections.

The other sections of Chapter One (1.1
Introduction, 1.4 Data Reporting, 1.5
Quality Control Documentation, and 1.6
References) do not contain QC
procedures. They are included for
completeness but are offered only as
guidance. Many of the proposed
mandated QC procedures listed in
Section 1.2 and 1.3 are described more
fully in Section 8.0 of the applicable
SW-846 method located in later
chapters of the manual. For example,
while instrument calibration is
mandated in Section 1.2.2.3.2, the
diversity of calibration techniques
which are peculiar to specific
instruments and procedures, precludes
the incorporation of all the calibration
techniques described in the different
methods set forth in Chapters Three
through Eight and Ten of SW-846,
Therefore, the reader is referred by
Sections 1.2 and 1.3 to the applicable QC
procedures contained in Section 8.0 of
the applicable RCRA test method in
these chapters of SW-846. These
referenced procedures found in Section
8.0 of each test method shall also be
mandatory when an SW-846 method is
used. When an SW-846 method is not
used, the referenced procedures located
in Section 8.0 of the methods shall, of
course, not be mandatory. QC sections
in Chapter One, other than Sections 1.2
and 1.3 and those in other parts of the
manual are offered only as guidance.

The Agency’s philosophy is that a QC
program must begin at the inception of a
project, continue through collection and
storage of samples, include all phases of
chemical analyses, and extend through
the interpretation and compilation of
data results. Two basic concepts used in
a QC program are to: (1) Control errors,
and (2) verify that the entire analytical
method is operating within acceptable
performance limits. Use of qualified
personnel, reliable and well-maintained
equipment, appropriate calibrations and
standards, and close supervision of all
operations are important components of
the QC system.

Some aspects of such a QC program
are to: (1) Use matrix spikes and
surrogates to provide a means for

generating accurate analytical data of
documented quality to determine that
the required sensitivity is being
achieved; (2) use duplicates to indicate
the existence of gross errors: (3) use
field QC to show that the sample is free
from contamination errors introduced in
sampling and handing; (4) use standard
curves and check samples to indicate
proper instrument calibration; and (5)
use detection and quantification limit
criteria to show that the method
detection limit was adequate to detect
analytes at or below a regulatory
threshold and assist in the identification
of possible sources of error and
laboratory problems. A quality-control
program can be divided into two main
categories: (1) Field Quality Control and
(2) Laboratory Quality Control.

1. Field Quality Control

It is the intention of the Agency to
mandate the QC procedures in Section
1.2.1 of SW-846 in order to eliminate
improper sampling and handling
techniques and, thus, minimize potential
errors that could skew data results.
Areas of concern in field QC include
sampling techniques; documentation of
pre-field, field, and post-field activities;
and generation of QC samples such as
field duplicate samples (taken from the
same sampling point in the field), trip
blanks, field blanks and equipment
blanks. Quality control in these areas is
necessary to document that sampling
equipment is properly calibrated,
containers are appropriately prepared,
representative samples are taken, and
proper shipping procedures are
followed.

This section of SW-846 mandates that
documentation of compliance with the
requirements for field activities be
maintained and made available upon
request.

2. Analytical Laboratory Quality Control

Section 1.2.2 discusses analytical
laboratory QC procedures. The QC
procedures described are intended to be
applied to all chemical analytical
procedures. The purpose of laboratory
QC is to provide information about the
quality of the data as they are being
produced. Data quality is usually
expressed in terms of accuracy,
precision, and detection limit of the
analytical method. Accuracy is a
measurement of the closeness of an
individual measurement, or an average
of a number of measurements to the true
value. Accuracy is generally represented
as percent recovery.

Precision is defined as a measure of
reproducibility among individual
measurements of the same analyte
under specified conditions. Instrument

and overall method precision are often
expressed as the coefficient of variation,
standard deviation, percent difference,
and/or relative standard deviation. The
sections on precision are currently
included in the interest of completeness
The Agency is not seeking to mandate
the determination of precision in this
rulemaking since significant precision
data cannot be obtained from the
analysis of one replicate or duplicate as
proposed here. The Agency is soliciting
comment on appropriate ways to
determine method precision in the
sample matrix, especially when the
number of samples in the batch is
limited.

More accurate results may be
obtained by instituting a QC program
which demands that the degree of
variability of all operating parameters
that are under the control of the analyst
be kept within the control limits.
However, the QC system does not
ensure this. Results from QC procedures
are used to document data quality, to
verify that the analytical system is
working well on a given matrix/analyte
combination, to indicate whether
instruments are operating properly, and
to indicate when additional sample
cleanup or other corrections need to be
made. The QC data are indicators, but
themselves do not change the quality of
the analytical data.

Table 1 contains analytical QC
requirements and their frequency of
application. It also clarifies some of the
terms used in Sections 1.2 and 1.3 of
Chapter One. The QC requirements in
Table 1 will produce qualitative and
quantitative information about the
generated data. If the QC data indicate
that any aspect of the system is out of
control, measures must be taken to bring
it back into control. The Agency is
considering including the use of control
charts in the QC requirements and
invites comments.

Standard curves covering the
analytical range of interest for
calibrating analytical instruments are
required to define the linear calibration
range which can be used for
environmental sample analyses.

GC/MS Quality Control presents
slightly expanded method-specific
requirements that are necessary to
guarantee proper determination and
identification of the analytes. This
involves special instrument tuning,
verification of retention times, mass
spectral correlation with an authentic
standard of a particular analyte, and the
use of surrogates. These QC procedures
are found in the individual methods.

All QC data must be recorded and
maintained by the laboratory for later
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verification and must be available upon request for a period of 3 years from the date the data are reported.

TABLE 1—QC REQUIREMENTS AND FREQUENCY OF APPLICATION

QC Parameter

-

Frequency |

Comments

Matrix spikes

Replicates (See
Figure 1)

Blanks

Field duplicates
(See Figure
1)

Check standard..

Surrogates

Column check
sample.
Column check

sample blank.

Standard
curves

GC/MS
instrument
performance
check.

One per analytical batch per
whichever is greater.

One per analytical batch per
whichever is greater.

matrix or every 20 samples,

matrix or every 20 samples,

One per anaiytical batch per matrix or
whichever is greater.
One per analytical batch per

whichever is greater.

every 20 samples,

matrix or every 20 samples,

One per analytical batch or every 20 samples, whichever is
greater.

Add prescribed surrogates to every blank, standard, sample and
QC sample.

One per batch of adsorbent

One per batch of adsorbent
Refer to specific method for necessary periodic calibration

Initial S-point calibration is to be verified with a single point
calibration once every 12 hrs of instrument operation and if
the sensitivity and linearity criteria are not met, a new 5-point
initial cafibration must be generated.

Replicate samples are separate aliquots taken from the same sample container
in the laboratory and analyzed independently. Evaluation of replicate data can
indicate the existence of gross errors in the analysis. In cases where
aliquoting is impossible (Le., volatiles), duplicate samples must be taken for
replicate analysis.

Field duplicate samples are two separate samples taken from the same
sampling point in the field (i.e.. in separate containers and analyzed independ-
ently). Evaluation of duplicate data can indicate the existence of gross errors
in the sampling technique.

Only for volatile and semi-volatile organics and pesticides.

Applies to adsorbent chromatography and back extractions of organic com-
pounds,

Applies to adsorbent chromatography and back extractions of organic com-
pounds,

As prescribed by specific methods

Performed to meet tuning criteria of the instrument as specified in the GC/MS
methods. Organic analytes shall be checked with a 4-bromofiuorobenzene
(BFB) for determination of volaties and with decafluorotriphenyiphosphine
(OFTPP) for determination of semi-volatiles.

BILLING CODE 6560-50-M
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SAMPLING POINT
OR
SOURCE IN THE FIELD

' FIELD DUPLICATE I ‘ ' FIELD DUPLICATE II

REPLICATE IA

Figure 1. Sampling Chart for Field Duplicates and Replicates.
Collected in the field

Analyzed in the laboratory

BILLING CODE 6560-50-C
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When the analytical data are used to
demonstrate compliance with a
regulation, Data Quality Objective, or
other study objective, any and all values
reported as less than a specified
regulatory threshold must be verified. If
no regulatory threshold is mandated for
the analyte of interest, any and all
values reported as less than the method
detection limit must be verified. The
analyst must demonstrate the method's
ability to detect the analyte of concern
in the sample matrix. This is

accomplished using a “clean” sample;
for example, tint base would be a
suitable “clean” representative matrix
when testing paint waste; or upgradient
ground water (from the same aquifer)
could be a suitable “clean”
representative matrix when testing
monitoring well samples.

E. Methods Inclusion and Exclusion

The majority of the methods proposed
for addition to SW-846 on October 1,
1984, are included in the Third Edition of

SW-846. Some proposed methods and
some methods in the Second Edition are
not included because problems were
encountered during their evaluation.
Data generated by the public and by
EPA demonstrated that the methods
could not be used in their published
form for the purpose stated in the
method. These methods are listed in
Table 2. More detailed information can
be found in the technical support
document, which is located in the EPA
RCRA Docket F-89-WTMP-FFFFF,

TABLE 2.—METHODS NOT INCLUDED IN THE THIRD EDITION OF SW-846

Method Title

Comments

1120 | Electrochemical Corrosion

Method not equivalent to reference method.

3560 | Reverse Phase Cartridge Extraction Lack of sufficient data on column pre-treatment and conditioning, elution sequences,
elution volumes, and the effect of the loading of organic compounds on the column to
permit method to be adequately defined.

EPA study indicates accuracy problems.

No supporting data on effectiveness of cleanup procedures and HPLC to determine the
analytes. Questionable precision and accuracy.

No supporting data on effectiveness of cleanup procedures and HPLC to determine the
analytes. Questionable precision and accuracy.

Too susceptible to interferences for application to ground water and solid waste
matrices.

Method not sensitive enough for its intended purpose.

Method not sensitive enough for its intended purpose.

Method not sensitive enough for its intended purpose.

7551
8320

Osmium (AA, Furnace Technique)
Miscellaneous Compounds by HPLC

8330 | Thioureas

8410,
8411
8600
8610
8620

Formaldehyde, Basic and Acidic Medium

Heirarchical Analysis Protocol
Total Aromatics by Ultraviolet Spectroscopy
Total Nitrogen-Phosphorous Gas Chromatographable Com-

pounds.
Derivatization Procedure for Appendix VIil Compounds.
Photodegradable Cyanides
Sulfate, Gravimetric

8630
9011
9037

Method not sensitive enough for its intended purpose.
Uncertain how test and results relate to the environment and the regulations.
Precision and sensitivity not adequate. Interference-prone and therefore not appropriate

for environmental assay.

The methods described in SW-846 are
not mandatory for all testing under
RCRA. Currently, only §§ 260.22(d)(1)(i),
261.22(a), 261,24(a), 264.314(c),
265.314(d), and 270.62(b)(2)(i)(C) of 40
CFR require use of SW-846 methods.
The proposed Third Edition will not
alter the current testing requirements.

The Third Edition contains 72
methods that are new to SW-846 and
are listed in Table 3. Of these, 43 will be
finalized in a soon to be released
rulemaking, and will be acceptable for
use, where required in 40 CFR Parts 260
through 270, in conjunction with, orin
addition to, the Second Edition of SW-

Data generated by the public and by
EPA for the 43 methods have
demonstrated that the method precision
and accuracy are adequate for the
purpose stated. Although listed in Table
3, the Agency is not reproposing these 43
methods in today's rule. These methods
are listed in Table 3 solely to notify the
public that these methods are appearing
for the first time in the Third Edition of
SW-846. The Agency is today proposing
the remaining 29 methods found in
Table 3 for public comment. Of these 29
methods, some were extracted and
reformatted from earlier methods. For
example, some of the organic

made up of several methods (i.e.,
separation/extraction, cleanup, and
determinative methods). Several of
these procedures were divided and the
component methods given individual
numbers. Thus, these metheds listed in
Table 3 are not new to SW-846, but are
simply appearing independently under a
new number. Finally, one method,
Method 9090, is being reproposed. This
method was extensively revised since it
was first proposed on October 1, 1984.
The Agency seeks comment on this
revised version and, therefore, decided
to repropose this method rather than to
finalize it.

846 as amended by Updates I and I1. procedures in the Second Edition were

TABLE 3.—NEW METHODS INCLUDED IN THE THIRD EDITION OF SW-846

Melhod Title Comments

0010+
0020+
0030
1320°

Modified Method 5 Sampling Train
Source Assessment Sampling System
Volatile Organic Sampling Train
Multiple Extraction Procedure

Stack sampling method for semi-volatile compounds.

Stack sampling method for semi-volatile compounds.

Stack sampling method for organic compounds.

Extraction procedure used for delisting wastes thal are stabilized, encapsulated, or
chemically fixed.

Extraction procedures for removal of oil or grease that may interfere with the EP test

Provides digestion technique for dissolved metals in a water matrix

1330* Extraction Procedure for Oily W

Acid Disgestion of Waters for Total Recoverable or Dissolved
Metals for Analysis by Flame Atomic Absorption or ICP Spec-
troscopy.

Organic Extraction and Sample Preparation

Serves as an introduction to 35XX series methods dealing with quantitative extraction of
volatile and semivolatile organic compounds from various sample matrices.
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TABLE 3.—NEW METHODS INCLUDED IN THE THIRD EDiTiON OF SW-846—Continued

Titte

Comments

8000
8280

9012

8022%
9035*
98036™
9038*
9041

9045

9050

9060°
9065*
2066~
9067+
9070*
9071*
9080°
9081+
98090*
9100*

9131*
9232+
9200*
9250
29251
9252+
9310~
9315*
9320*

i mamumdmmnmm.wm
' Atomic Absorption Methods

 Aluminum, (AA, Direct Aspiration).

' The Analysis. of Polychiorinated Dibenzo-p-dioxins and' Polychio-
rinated Dibenzofurans.

Total and Amenable Cyanides

Total Organic Halides (TOX) by Neutron Activation Analysis ..........

 Total Organic Carbon

. Saturated Hydraulic Conductivity, Saturated Leachate Conductivi-

| Gross Alpha and Beta

Waste Dilution

Wmmummmmmbsmmwmmm

Cleanup

prior to cleanup and/or analysis.
' Serves as an introduction te 36XX seres methods which diminish or eliminate extrane-

Alumina Column Cleanup

ous materials. from the waste sample.
Separation of analytes of a narrow polority range from interfering peaks. of a different

Alumina Column Cleanup and Separation of Petroleum Wastes.
Flonsil Column Cleanup.

polarity.
Provies a cleanup technique for oity matrices. Proposed' as Method 3570.
S!apaaﬂoﬂofanalytes of a narrow polasity range fram interfering peaks of a different

Silica Gel Cieanup.

Semmsmdanamatanm polarity range from interfering peaks of a different

Gel-Permeation Cleanup

of high mofecular weight material from sample analytes.

Acid-Base Partition Cleanup

Separation of base/neutral organic extractable fraction from the acid organic extractable

fraction.
Elimination of sulfur (which may cause peaks) from sample extracts,

Sultur Cleanup
Headspace

Formerly Second: Edition Method 5020. Wt is now approved only as a screening

MHexadecane Extraction and Screening of Purgeable Organics....
Protocot for Analysis of Sorbent Cartridges. from. Volatile Ofgmc
Sampling Train.

technique because of problems with precisiom and accuracy.

.| Qualitative sereening procedure for use with purge-and-trap GC or GC/MS.

Provides quantitative analysis method following VOST cellection. Propesed as Methcd
3720.

General method for multiple element determination.

Servas as an introduction to 7XXX series methods dealing with quantitative analysis of

metals..
Flame AA method.

Beryllium (AA, Direct Aspiration),

Fhlanothod

| Beryllium (AA, Fumace Technique)

| Calcium (AA, Direct

Aspiration}.
Chromium, Hexavalent (Ditferential Pulse Polargraphyl....ooecoomn..
Cobalt (AA, Direct Aspiration)

i Mpnlse poiavogxaphy methodt
AA method.

Cobalt (AA, Furnace Technique).

mmnmem

Copper (AA, Direct Aspiration)

Iron (AA, Direct Aspiration)
Magnesium (AA, Dwoct Aspiraﬁon)

Potassium (AA. Direct Aspi'ahon)

Sodium (AA, Direct Aspiration)

Thalhum (AA, Direct Aspiration)

Serves as. an introduction to 8XXX series methods dealing with. guantitative analysis of

i organic analytes.

Determination of fetra-penta:, hepta-, hexa-, and octachlorinated’ dibenzo-p-dioxins
(PCDDs) and dibenzefurans (PCDFs) in chemical wastes.

Automated. method.

quantitative analytical
Newon activation adds alternate mMeal technique.
| Automated chioranilate colorimetric method

mmm;awwo uoanalyzulmm
Turbidimetric method.

Phenolics

Phenolics.

Phenolics

Total Recoverable Oil and Grease

) spectrophotometric method.
| Total oif and grease for liquids. Gravimetric, separatory funnet extraction.

Oil and Grease Extraction Method for Siudge Samples......
Cation-Exchange Capacity of Soils.

Total oit and grease for solids.
Soil iner evaluation using ammonium acetate.

Cation-Exchange Capaeity of Soils

Soil fliner evaluation using sodium acetate.

Test for Wastes and Membrane Liners

ty, and Intrinsic Permeabilty.
Coliform

' Liner compatability test for flexible membrane lners.
General methods for hydraulic conductivity and liner permeability.

Coliform

Nitrate

Chloride

Automated ferricyanide autoanalyzer | colorimetric method.

Choride

Automated ferricyanide autoanalyzer Il colorimetric method.

Choride

Mercuric nitrate titrimetric method.

| General radioactivity method.

Alpha-Emitting Radium Isotopes
Radium-228.

Total radium method.
Radium 228 method.

Ea l‘hes‘ gmmethods will be finalized in & soon to be released mulemaking and, thus, are not being proposed in today's rule. They are, however, new to the Third
ion of
® These methods were formerly sections within the 8000 method series in the Second Edition of SW-846.

¢ This method was formerly Method 3530 in the Second Edition of SW-846.

¢ This method is being reproposed due o extensive revision since it was first proposed on October, 1, 1984
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Information on method precision,
accuracy and a more detailed
explanation of the Agency's rationale
for the deletions and inclusions listed in
Tables 2 and 3 can be found in the
Technical Support Document, which is
located in the EPA RCRA Docket F-89-
WTMP-FFFFF,

Guidance methods issued by EPA on
July 12, 1985, for the determination of

reactive cyanides and sulfides in wastes
have been included in the Third Edition
for the convenience of persons
evaluating wastes. These methods may
be used for assessing whether a waste is
a reactive waste by reason of toxic gas
generation (reactivity), pending
development and proposal of more
accurate tests.

Table 4 summarizes the revisions
included in the first update for the Third
Edition of the methods manual and
proposed today for public comment.
These revised methods are being issued
to subscribers in the first update
package. More detailed information on
these changes can be found in the
Technical Support Document available
in the RCRA docket.

TaBLE 4. —REVISIONS INCLUDED IN UPDATE |, SW-846, THIRD EDITION

Method

Indication of change

Reason Tor change

Chapter 1
Chapter 2

Chapter 4

Chapter 7

1310—EP TOX Test Method

1330—Extraction Procedure for Oily Wastes

3005—Acid Digestion of Waters for Total Recoverable or Dissolved

Metals for Analysis by FLAA or ICP.

3010—Acid Digestion of Aquecus Samples and Extracts for Total

Metals for Analysis by FLAA or ICP.

3020—Acid Digestion of Aqueous Samples and Extracts for Total

Metals for Analysis by GFAA.

3050—Acid Digestion of Sediments, Sludges, and Soils

3510—Separatory Funnel Liquid-Liquid Extraction

Do

3520—Continuous Liquid-Liquid Extraction

3540—Soxhlet Extraction

3600—Ci

leanup
3650—Acid-Base Partition Cleanup

5030—Purge-and-Trap

6010—Inductively Coupled Plasma Atomic Emission Spectroscopy.....

7000—Atomic Absorption Methods.

errors,

7061—Arsenic (AA, Gaseous Hydride)

7196—Chromium, Hexavalent (Colorimetric)

8000—Gas Chr

7760—Silver (AA, Direct Aspiration)
omatography

8010—Halogenated Volatile Organics

8015 ted Volatile Organics
8030—Acrolein, Acrylonitrile, Acetonitrile

8040—Phenols

8120—Chloninated Hydrocarbons.

8150—Chlorinated Herbicides

8240—GC/MS for Volatile Organics

8250—GC/MS. dor Semivolatile ‘Organics: Packed Column Tech-

nique,

8270—GC/MS for Semivolatile Organics: Capiliary Column

Clarification of the definitions.

Change in TOX holding time; clanfication on other analytes, and
additions angd deletions to analyte lists.

Change in soil/sediment and concentrated waste holding time.

Reuvision and clarification of reactive cyanide procedure.

Addition of reference to Chapter 7.

Revision to procedure and caiculation formula.

Revision to list of applicable metals; clarification of appropriate
determinative procedure.

Revision to list of applicable metals; clarificaion of procedure,

..| Revision 10 list of applicable methods.

Clarification in procedure.
Clarification in procedure.
Clarification specifies cycles/hr,
Ctarification in procedure,
.| Clarification in procedure; addition of Table of Analytes.
Clarification of method; additional solvents ‘for waste; comrection of

Deletion of non-applicable steps; addition of metais.

Revision of fist of applicable metals; clarification of procedure.

Ravision of quality control procedures.

Revision 'of calibration standard and spike concentration.

Clarification on the use of cyanogen iodide.

Revision of caiculation formula.

Deletion of analytes from Table 1; clarification in procedure.

Deletion of analytes from Table 1.

Revision to stock standard preparation.

PQL! listed for all matrices.

Deletion of analytes from Table 1,

Addition of waste preparation step; addition of operational param-
eters; correction of errors.,

Addition of other operational parameters; additional solvents for
waste; correction of errors,

.| Text correction in matrix spikes.

Addition of other operational parameters; correction of errors.

9010—Tetal and Amenable Cyanide
9030—Acid-Soluble and Acid-lnsoluble Sulfides

Alternative - determinative procedure; additional performance data.
Addition of semi-quantitative method for acid insoluble sulfides,

9080—Compatibility Test for Wastes and Membrane Liners.............. .|

additional performance data.
Clarification of procedure

! Practical Quantitation Limit.

The first update to the Third Edition
contains 14 methods that are new to
SW-846 and are listed in Table 5. Of
these, four will be finalized in a soon to
be released rulemaking, and will be
acceptable for use, where required in 40
CFR Parts 260 through 270, in
conjunction with, or in addition to, the
Second Edition of SW-846 as amended

by Updates I and 1I. Although listed in
Table 5, the Agency is not reproposing
these four methods in today’s rule.
These methods are listed in Table 5
solely to notify the public that these
methods are appearing for the first time
in the Third Edition of SW-846. The
Agency is today proposing the

remaining ten methods found in Table 5
for public comment. These new methods
are being issued to subscribers in the
first update package. More detailed
information on these new methods can
be found in the Technical Support
Document available in the RCRA
docket.
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TABLE 5.—NEW METHODS INCLUDED IN UPDATE |, SW-846, THIRD EDITION

Method

Reason for inclusion

**7081—Barium (AA, furnace technique)

*7211—Copper (AA, furnace technique)
*7381—Iron (AA, furnace technique)

7430—Lithium (AA, direct aspiration).

*7481—Manganese (AA, turnace technique)

**7761—Silver (AA, furnace technique)

7780—Strontium (AA, direct aspiration)

*7951—Zinc (AA, furnace technique)

8011—1.2-Dibromoethane and 1,2-Dibromo-3-chloropropane in Water by Micro-
extraction and Gas Chromatography.

8021—Violates in Water by Purge and Trap Capillary Column GC with PID and
ELCD in Series.

8070—Nitrosamines

8110—Haloethers

8141—0rganophosphorus Pesticides

8260—GC/MS for Volatile Organics: Capillary Column Technique

9021—Purgeable Organic Halides
9031—Extractable Sulfides

Provides lower detection limit and analytical flexibility.

Provides lower detection limit and analytical flexibility.

Provides lower detection limit and analytical flexibility.

No previous déterminative method; needed to support incineration regulations.
Provides lower detection limit and analytical flexibility.

Provides lower detection limit and analytical flexibility.

No previous determinative method,

Provides lower detection limit and analytical flexibility.

Determines compounds not listed in any other SW-846 method.

Offers lower detection limit and improved resolution; allows concurrent analysis:of
aromatics and halocarbons.

No previous determinative method.

No previous determinative method.

Capillary column technique; additional performance data for soil samples.

Determines volatile organics using GC/MS capillary (as opposed to packed)
column technique.

Provides quick screening procedure; eliminates need for carbon adsorption.

Includes additional matrices.

*These methods will be finalized in a soon to be released rulemaking. They are, however, bei
**These methods were finalized in the Second Edition of SW-846. They were inadvertently omitt

submitted to subscribers for the first time in this update
from the Third Edition and are not being proposed as new.

I11. State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. (See 40 CFR
Part 271 for the standards and
requirements for authorization.)
Following authorization, EPA retains
enforcement authority under sections
3008, 7003 and 3013 of RCRA, although
authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments of 1984 (HSWA), a
State with final authorization
administered its hazardous waste
program entirely in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authorized State,
and EPA could not issue permits for any
facilities in the State which the State
was authorized to permit. When new,
more stringent Federal requirements
were promulgated or enacled, the State
was obliged to enact equivalent
authority within specified time frames.
New Federal requirements did not take
effect in an authorized State until the
State adopted the requirements as State
law.

In contrast, under section 3006(g) of
RCRA, 42 U.S.C. 6926(g), new
requirements and prohibitions imposed
by the HSWA take effect in authorized
Stales at the same time that they take
effect in nonauthorized States. EPA is
directed to carry out those requirements
and prohibitions in authorized-States,
including the issuance of permits, until
the State is granted authorization to do
so. While States must still adop!

HSWA-related provisions as State law
to retain final authorization, the HSWA
applies in authorized States in the
interim.

B. Effect on State Authorizations

Today's rule proposes standards that
would not be effective in authorized
States since the requirements would not
be imposed pursuant to the Hazardous
and Solid Waste Amendments of 1984.
Thus, the requirements will be
applicable only in those States that do
not have interim of final authorization.
In authorized States, the requirements
will not be applicable until the State
revises its program to adopt equivalent
requirements under State law.

40 CFR 271.21(e)(2) requires that
States that have final authorization must
modify their programs to reflect Federal
program changes and must subsequently
submit the modifications to EPA for
approval. The deadline by which the
State must modify its program to adopt
this proposed regulation will be
determined by the date of promulgation
of the final rule in accordance with
§ 271.21(e). These deadlines can he
extended in certain cases (40 CFR
271.21(e)(3)). Once EPA approves the
modification, the State requirements
become Subtitle C RCRA requirements.

States with authorized RCRA
programs may already have
requirements similar to those in today's
rule. These State regulations have not
been assessed against the Federal
regulations being proposed today to
determine whether they meet the tests
for authorization. Thus, a State is not
authorized to carry out these
requirements in lieu of EPA until the
State program modification is submitted
to EPA and approved. Of course, States

with existing standards may continue to
administer and enforce their standards
as a matter of State law.

States that submit their official
application for final authorization less
than 12 months after the effective date
of these standards are not required to
include standards equivalent to these
standards in their application. However,
the State must modify its program by the
deadlines set forth in § 271.21(e). States
that submit official applications for final
authorization 12 months after the
effective date of those standards must
include standards equivalent to these
standards in their application. 40 CFR
271.3 sets forth the requirements a State
must meet when submitting its final
authorization application.

1V. Economic and Regulatory Impacts
A. Regulatory Impact Analysis

Under Executive Order 12291, EPA
must determine whether a regulation is
“Major" and, therefore, subject to the
requirement of a Regulatory Impact
Analysis. The total additional
annualized cost for substituting the
Second Edition of SW-846 with the
Third Edition of SW-846 and for
mandating specified Quality Control
procedures for all testing conducted
under the hazardous waste
identification and management
regulation of RCRA has been
conservatively estimated at $60 million,
which is well below the $100 million that
constitutes a major regulation. EPA has
also determined that this proposed rule
will not cause a major increase in
prices, and will not have a significant
adverse effect on competition or the
ability of U.S. enterprises to compete
with foreign enterprises. Increased costs
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could result from the minimal additional
quality control compliance and
recordkeeping involved in implementing
this proposed rule. Since the procedures
mandated by these rules are those
already performed by reputable
laboratories, few laboratories are likely
to be significantly impacted by this rule.
Detailed information on the costs of the
proposal and a brief regulatory impact
analysis can be found in the background
document located in EPA RCRA Docket
F-89-WTMP-FFFFF.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601-612, Pub. L. 96-354,
September 19, 1980), whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis (RFA) that
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
head of the agency certifies that the rule
will have a significant impact on a
substantial number of small entities.

This rule will not require the purchase
of new instruments or equipment. The
proposed Quality Control is basic and
the Agency believes that most
laboratories have already implemented
the use of these QC procedures. The
regulation requires no new reports
beyond those now required. The
analytical techniques approved here can
either be handled by small facilities, or
are widely available by contract at a
reasonable price. EPA is certifying that
this proposed rule, if promulgated, will
not have a significant economic impact
on a substantial number of small entities
(as defined by the RFA). Thus, the
proposed regulation does not require a
RFA. Therefore, in'accordance with 5
U.S.C. 805(b), I hereby certify that this
rule will not have a significant adverse
economic impact on a substantial
number of small facilities.

C. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. An :
Information Collection Request
document has been prepared by EPA
(ICR No. 1485) and a copy may be
obtained from Richard Westlund,
Information Policy Branch, PM-223, U.S.
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460, or by
calling (202) 382-2745.

Public reporting burden for this
collection of information is estimated to
average 0.5 hour per response, including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or.any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S. Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, marked “Attention: Desk
Officer for EPA.” The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

List of Subjects in 40 CFR Parts 260, 261,
262, 264, 265, 268, and 270

Chemical, physical and biological
treatment, General facility standards,
Ground water monitoring, Hazardous
waste, Hazardous wasle incinerator
permits, Incinerators, Intergovernmental
regulations, Interim status standards for
owners and operators of hazardous
waste treatment facilities, Landfills,
Land treatment, Reporting and
recordkeeping requirements, Storage
and disposal facilities, Surface
impoundment, Thermal treatment,
Waste piles, Waste treatment and
disposal.

Dated: December 14, 1988.

Lee M. Thomas,
Administrator.

For the reasons set out in the
preamble, it is proposed that Chapter I
of Title 40 of the Code of Federal
Regulations be amended as follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

The authority citation for Part 260
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921
through 6927, 6930, 6934, 6935, 6937, 6938,
6939, and 6974.

Subpart A—General

2, Section 260.1 is amended by adding
(c) to read as follows

§260.1 Purpose, scope and applicability.

(¢) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 260 must
comply with the quality control
procedures specified in Sections 1.2 and

1.3, and, where an SW-846 method is
used, the additional procedures set forth
in Section 8.0 of the methods contained
in Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods", EPA Publication SW-846, as
incorporated by reference in § 260.11.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory ornot
mandatory, and when using any other
analytical method.

Subpart B—Definitions

3. Section 260.11 is amended by
revising the fourth reference in
paragraph (a) te read as follows:

§ 260.11 References

(a) * * * “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods", EPA Publication SW-846,
Third Edition, 1987, as amended by
Update I. This document is available as
document number 955-001-00000-1 from
the Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402, (202) 783-3238,
on a subscription basis. Future updates
will automatically be mailed to the
subscriber.

- . » - -

Subpart C—Rulemaking Petitions

4. Section 260.22 is amended by
adding paragraph (a)(3) to read as
follows:

§260.22 Petitions to amend Part 261 ta
exclude a waste produced at a particular
facility.

[a] L

(3) Information submitted under
paragraphs (a) (1) and (2) of this section
must be based on appropriate test
methods prescribed in Appendix 1 of
Part 261. The test methods must follow
the quality control procedures specified
in Sections 1.2 and 1.3, and procedures
set forth in Section 8.0 of the methods
contained in Chapters Three through
Eight and Ten which are referenced
therein, of Chapter One of “Test
Methods for Evaluating Solid Waste,
Physical/Chemical Methods", EPA
Publication SW-846, as incorporated by
reference in § 260.11. The testing and
quality control requirements of this
section also-apply to § 260.22 (b), (c), (d),
and (e) below.

. * . *
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PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

5. The authority citation for Part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921, and

6922.
Subpart A—General

6. Section 261.1 is amended by adding
paragraph (d) to read as follows:

§262.1 Purpose and scope.

. * . *

(d) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 261 must
comply with the quality control
procedures specified in Section 1.2 and
1.3 and, when an SW-846 method is
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods"”, EPA Publication SW-846, as
incorporated by reference in § 260.11.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory or not
mandatory, and when using any other
analytical methods.

Appendices

7. Appendix III of Part 261 is revised
to read as follows:

Appendix III—Chemical Analysis Test
Methods

Tables 1, 2, and 3 specify the appropriate
analytical procedures described in “Test
Methods for Evaluating Solid Waste,
Physica!/Chemical Methods", incorporated
by reference in § 260.11 that shall be used to
determine whether a sample contains a given
Appendix VII or VIII toxic constituent.

Table 1 identifies each Appendix VII or
VIII organic constituent along with the
approved measurement method. Table 2
identifies the corresponding methods for
inorganic species. Table 3 summarizes the
contents of SW-846 and supplies the specific
section and method number for sampling and
analysis methods.

Prior to final sampling and analysis method
selection, the analyst should consult the
specific section or method described in SW-
846 for additional guidance on which of the
approved methods should be employed for a
specific sample analysis situation. In all
cases, the sampling and analytical
determinations must comply with quality
control procedures specified in Sections 1.2
and 1.3, and those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten which
are referenced therein, of Chapter One of
“Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods”, EPA
Publication SW-846, incorporated by
reference in § 260.11.

These quality control procedures must be
followed when using any SW-846 method,

TABLE 1.—ANALYSIS METHODS FOR OR-
GANIC CHEMICALS CONTAINED IN SW-

whether mandatory or not mandatory, and
when using any other analytical method.

TABLE 1.—ANALYSIS METHODS FOR OR-
GANIC CHEMICALS CONTAINED IN SW-

846

Compound

Method(s)

Acetonitrile....
Acetophenone.
Acrolein

4-Aminobiphenyl
Aniline

Benzal chioride
Benzene

Benzidine.

Benzo(b)fluoranthene
Benz(a)anthracene

Benzo(j)fluoranthene...
Benzofa)pyrene

Benzotrichloride...
Benzyl chioride....
Bis(2-chloroethoxy)methane

Bis(2-chloroethyl)ether
Bis(2-chioroisopropyl)ether

Bis(2-ethythexyl)phthalate .
Bromoform

4-Bromopheny! pheny! ether
Buty! benzyl phthalate.....
Carbon disulfide

Carbon tetrachloride...

Chlordane
Chiorinated biphenyls.....
Chilorinated dibenzo-p-dio:

Chiorinated dibenzofurans ....

4-Chloroaniline
Chlorobenzene ....

2-Chloroethyl vinyl ether ...
Chloroform

Chioromethane....
Chioromethyimethyl ether.

2-Chloronaphthalene ..
2-Chlorophenol.....

Dibenz(a,h)acridine ....
Dibenz(a,j)acridine....
Dibenz(a,h)anthracene ..

7H-Dibenzo{c.g)carbazole
Dibenzo(a,e)pyrene
Dibenzo(a,h) pyrene
Dibenzo(a.i)pyrene ..
Di-n-butylphthalate .
Dichlorobenzene(s)....

3,3"-Dichlorobenzidine

...| 8030, 8240
..| 8250, 8270

8030, 8240

8015

8030, 8240

8080, 8250, 8270
8250, 8270

8250, 8270

8120

8020, 8021, 8240,

8260

8250, 8270

8100, 8250, 8270,
8310

8100, 8250, 8270,
8310

8100

8100, 8250, 8270,
8310

8120

..| 8010, 8120, 8240

8010, 8110, 8250,
8270

8110, 8250, 8270

8010, 8110, 8250,
8270

.| 8060, 8250, 8270

8010, 8021, 8240,
8260
8110, 8250, 8270

...| 8250, 8270
.| 8240

8010, 8021, 8240,
8260
8080, 8250, 8270

.| 8080

8280

.| 8280
..| 8250, 8270

8010, 8020, 8021,
8240, 8260

8010, 8240

8010, 8021, 8240,
8260

8010, 8021, 8240,
8260

- 8010
.| 8120, 8250, 8270
..| 8040, 8250, 8270

8100, 8250, 8270,
8310

8100, 8250, 8270

8040

8040, 8250, 8270
8150

8080, 8250, 8270
8080, 8250, 8270
8080, 8250, 8270

.| 8100
.., 8100, 8250, 8270
.| 8100, 8250, 8270,

8310

| 8100

8100, 8270
8100

.| 8100
..| 8060, 8250, 8270

8010, 8020, 8021,
8120, 8220,
8250, 8260

8250, 8270

846—Continued

Compound

Method(s)

Dichiorodifiuoromethane
Dichloroethane(s)

1.1-Dichloroethylene
1,2-Dichioroethylene..
Dichloromethane.....
2.4-Dichlorophenol .
2,6-Dichlorophenol.
1,2-Dichloropropane

trans-1,3-Dichlorophropylene.
Dichloropropene(s)
Dieldrin

Diethyl phthalate
4-Dimethylaminoazobenzene
7,12-
Dimethylbenz(a)anthracene.
alpha- alpha-
Dimethylphenethylamine.

2,4-Dimethylphenol ...
...| 8060, 8250, 8270
...| 8090, 8270

..., 8040, 8250, 8270
.| 8090, 8250, 8270

Dimethy! phthalate .
Dinitrobenzene(s) ...
2,4-Dinitrophenol....
2,4-Dinitrotoluene....
2,6-Dinitrotoluene

Dinoseb

Endosulfan(l & 1)

Endrin

Ethyl methanesulfonate.
Fluoranthene.

Heptachlor.
Heptachlor epoxide
Hexachlorobenzene

Hexachlorobutadiene
Hexachlorocyclopentadiene
Hexachloroethane
Indenof1,2,3-cd)pyrene.

Lindane

Maleic anhydride....
Maethoxychlor
3-Methyicholanthrene

4-Nitroaniline...
Nitrobenzene ...
4-Nitropheno!

Pentachlorophenol.
Phenacetin
Phenol

Phorate

Phthalic anhydride
2-Picoline

Pronamide

8010, 8021, 8240,
8260

8010, 8021, 8240,
8260
8010

..., 8010, 8240
.| 8010

8040, 8250, 8270

..| 8040, 8250, 8270

8010, 8021, 8240,

8080, 8250, 8270
8060, 8250, 8270
8250, 8270
8250, 8270

8250, 8270

8040, 8250, 8270

8090, 8250, 8270
8150, 8260
8060

.. 8250, 8270
..., 8250, 8270
.. 8140, 8270

8080, 8250, 8270
8080, 8250, 8270

.| 8015
...| 8080, 8250, 8270
..| 8250, 8270

8100, 8250, 8270,
8310

8080, 8250, 8270

8080, 8250, 8270

8120, 8250, 8270

8021, 8120, 8250,
8260, 8270

8210, 8250, 8270

..| 8120, 8250, 8270

8100, 8250, 8270,
8310

8080

8250, 8270

.| 8080, 8250, 8270
.| 8100, 8250, 8270
.| 8015
..| 8015, 8240
.| 8250, 8270

| 8021, 8100, 8250,

8270, 8310
8090, 8270

-..| 8250, 8270
...| 8250, 8270
.| 8250, 8270
..., 8080, 8250, 8270
..., 8040, 8250, 8270
...| 8250, 8270
.| 8250, 8270

8250, 8270
8015

8140, 8141, 8270

..| 8250, 8270

8250, 8270
8040, 8250, 8270
8250, 8270
8040, 8250, 8270
8140, 8141

8270

8240, 8250, 8270
8250, 8270
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TABLE 1.—ANALYSIS METHODS FOR OR-
GANIC CHEMICALS CONTAINED IN SW-
846—Continued

TABLE 3.—SAMPLING AND ANALYSIS
METHODS CONTAINED IN SW-846—
Continued

TABLE 2—ANALYSIS METHODS FOR INOR-
GANIC CHEMICALS AND MISCELLANEOUS
GROUPS OF ANALYTES CONTAINED IN

Compound

Method(s)

Tetrachlorobenzene(s)...

Tetrachloroethane(s)
Tetrachioroethane

Tetrachlorophenol
Toluene

1,2,4-Trichlorobenzene..

Trichloroethane(s).......
Trichloroethene

Trichlorofluoromethane .

Trichlorophenol(s) ......
Trichloropropane
Vinyl chloride

Xylene(s)

.| 8120, 8250, 8270
.| 8010, 8021, 8240,

8260

8010, 8021, 8240,
8260

8040, 8250, 8270

8020, B021, 8240,
8260

-...; 8080, 8250, 8270
.| 8021, 8120, 8250,

8260, 8270

.| 8010, 8021, 8240

8010, 8021, 8240
8010, 8021, 8240
8040, 8250, 8270
8010, 8021, 8240

.| 8010, 8021, 8240,

8260
8020, 8021, 8240,
8260

' Analyze for phenanthrene and carbazole; if
these are present in a ratio between 1.4:1 and 5:1
creosote should be considered present.

TABLE 2—ANALYSIS METHODS FOR INOR-
GANIC CHEMICALS AND MISCELLANEOUS
GROUPS OF ANALYTES CONTAINED IN

SW-846

Compound

Method(s)

Lithium...
Magnesium...
Manganese..
Mercury

Molybdenum ....
Nickel

Osmium....

Phosphorus..
Potassium

Strontium

Thallium
Tin

Total Organic Halogen

Purgeable Organic
Halides

Sulfide

Sulfate
Total Organic Carbon

Oil and Grease

6010, 7020
6010, 7040, 7041
6010, 7060, 7061
6010, 7080, 7081
6010, 7090, 7091
6010, 7130, 7131

6010, 7140
6010, 7190, 7191
7196, 7197, 7198
6010, 7200, 7201
6010, 7210, 7211
6010, 7380, 7381
6010, 7420, 7421

6010, 7430

6010, 7450
6010, 7460, 7461

7470, 7471
6010, 7480, 7481

6010, 7520

7550
6010

6010, 7610
6010, 7740, 7741
6010, 7760, 7761

8010, 7770

6010, 7780
6010, 7840, 7841

7870

6010, 7910, 7911
6010, 7950, 7951
9010, 9012
9020, 9022

9021

9030, 9031
9035, 9036, 9038
9060

9065, 9066, 9067
9070, 9071
9131, 9132

9200

9250, 9251, 9252

SW-846—Continued

Compound Method(s)

Gross Alpha and Gross
Alpha-Emitting Radium
Radium-228

TABLE 3.—SAMPLING AND ANALYSIS
METHODS CONTAINED IN SW-846

Title Chapter No. | Method No.

Quality control.........
Introduction...
Quality control.....
Method detection

limit

Quality control

Required information ..

Metallic analytes
Sampling
considerations
Sample preparation
methods ...
Acid diges!
waters for total
recoverable or
dissolved metals
for analysis by

extracts for total
metals for
analysis by
flame AAS or

Acid digestion of
aqueous
samples and
extracts for total
metals for
analysis by

Acid digestion of
sediments,

Methods for the
determination of

Inductively
coupled plasma
atomic emission

Title

Chapter No.

Method No.

Aluminum, flame
S

Anﬂmo}-\;’.

Arsenic, furnace
AAS

Arsenic, gaseou
hydride AAS

Barium, flame AAS.

Barium, furnace
AAS

Chromium, furnace
AAS....

Chromium,
hexavalent,
coprecipitation

Chromium, |
hexavalent,

hexavalent,
chelation/
extraction
Chromium,
hexavalent,
differential pulse
polarography........
Cobalt, flame AAS ..

Iron, flame AAS

Iron, furnace AAS ...
Lead, flame AAS.....
Lead, furnace AAS..

furnace AAS.
Mercury in liquid

waste, manual

cold vapor

Mercury in solid or
semisolid waste,
manual cold-
vapor technique...

Molybdenum,

Molybdenum,
furnace AAS.........
Nickel, flame AAS...
Osmium, flame
AAS....
Potassium,

33
33
33
33

33
33

33
33
33
33
33
3.3
33
33

33

33

7020
7040
7041

7060
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TABLE 3.—SAMPLING AND . ANALYSIS | TABLE 3.—SAMPLING AND ANALYSIS | TABLE 3.—SAMPLING AND- ANALYSIS
METHODS CONTAINED IN SW-846— METHODS CONTAINED IN SW-846— METHODS CONTAINED IN SW-846—
Continued Continued Continued

Title Chapter No. A Title Chapter No. ; Chapter No. | Method No.

Selenium, gaseous Volatile organic
hydride AAS 33 compounds in
Silver, flame AAS ... 3.3 water by
i purge-and-
33 trap capillary
column GC
33 with PID and
electrolytic Total and amenable

cyanide
(colorimetric,
manual)....cveien
Total and amenable
cyanide
(colorimetric,

AAS.... P Phthalate esters .. 3.1 | Total organic halides
Zinc, flame 3 Nitrosamines........
Zinc, furnace AAS... . Organochlorine Purgeable organic

pesticides and halides (POX) ..........
Total organic halides
considerations b 34 (TOX) by neutron
Sample preparation Nitroaromatics activation analysis...
and cyclic Acid-soluble and
Extraction and id-i
preparations 2. Polynuclear
Organic extraction aromatic Extractable sulfides....
and sample hydrocarbons.... Sulfate (colorimetric
Haloethers........... automated,
Separatory funnel Chlorinated chloranilate)
liquid-liquid hydrocarbons ... Sulfate, (colorimetric
extraction Organophos- automated,
Continuous liquid- phorous methylthymol biue,
liquid extraction ...
Soxhlet extraction...
Ultrasonic
extraction (i aaa Total organic carbon ..
Waste dilution.......... gz:;lcalgyes Phenolics
(spectrophotomet-

Protocol for
analysis of
sorbent
%nsrngges fro chromatogra-

s phic/mass

Cleanup

Alumina column GC/MS volatiles..

Alumina column G%ﬁiolatjles Total recoverable oil
cleanup and ckad J and grease
separation of pa (gravimetric,

petroleum GO/MS for i separatory funnel

g volatiles

Flofisil column capillary o“exc%rg:sr:em

Silica gel cleanup.... GO/MS o To'gl f.'long fatoens

Sok-pprmbtien semivolatiles, mmw;m

capillary {1

colur_nn Se Total coliform:
Sulfur cleanup ......... Ana'l‘sgang"o:ed " e

Determination of gioxinsaand
organic analytes : dibenzofurans ..
Gas High performance

chromatographic : liquid 4 Chioride (colorimetric

chromatographic automated,

e A methods (HPLC).. -3, ferricyanide AAll).....
i a Polynuclear Chloride (titrimetric,

Halogenated aromatic mercuric nitrate)
volatile hydrocarbons ...

Miscellaneous
EDB and DBCP...| screening
Nonhalogenated
vola:i?ge Headspace
Organics.............
Aromatic volatile
OrGaANICS w..ocvveeae
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TABLE 3.—SAMPLING AND ANALYSIS
METHODS CONTAINED IN SW-846—
~ Continued

TABLE 3.—SAMPLING AND ANALYSIS
METHODS CONTAINED IN SW-846—
Continued

Title Chapter No. | Method No.

Title Chapter No. | Method No.

6.0 9045

6.0

Cation-exchange
capacity of soils
(ammonium

Cation-exchange
capacity of soils
(sodium acetate)

Compatibility test for
wastes and
membrane liners

Paint filter liquids

Saturated hydraulic
conductivity,
saturated leachate
conductivity, and
intrinsic
permeability

Gross alpha and

Alpha-emitting
radium isotopes.
Radium-228
Introduction and
regulatory definitions ..
Ignitability
Corrosivity
Heactivity
Test method to
determine
hydrogen
cyanide
released from
Wasles ... i
Test method to
determine
hydrogen sulfide
released from
11 - e—
Extraction procedure

Methods for
determining
characteristics .............
Ignitability .............c.c.....
Pensky-Martens
closed-cup
method ................
Setaflash closed-
cup method..........

Corrosivity toward

Reactivity

Extraction
procedure (EP)
toxicity test
method and
structural
integrity test

Sampling plan
Design and

Implementation............
Sampling methods..........
Modified method 5
sampling train,
appendix A and B....
Source assessment
sampling system

Volatile organic
sampling train

Ground water
11.0
Background and
111
Relationship to the
regulations and to

Revisi_ops and

Monitoring and
sampling strategy ...

Incineration....
Introduction
Regulatory definition...
Waste

characterization

Stack-gas effluent
characterization
strategy.

Additional effluent
characterization

Selection of specific
sampling and
analysis methods ....

References

Subpart C—Characteristics of
Hazardous Waste

8. Section 261.22 is amended by
revising paragraphs (a)(1) and (2) to
read as follows:

§ 261.22 Characteristic of corrosivity.

(a) a8 #

(1) It is aqueous and has a pH less
than or equal to 2 or greater than or
equal to 12.5, as determined by a pH
meter using either an EPA test method
or an equivalent test method approved
by the Administrator under the
procedures set forth in §8§ 260.20 and
260.21. The EPA test method for pH is
specified in "Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods", EPA Publication
SW-8486, as incorporated by reference in
§ 260.11. In all cases, the sampling and
analytical determinations must comply
with the quality control procedures
specified in Sections 1.2 and 1.3, and
where an SW-846 method is used, those
procedures set forth in Section 8.0 of the
methods contained in Chapters Three

through Eight and Ten which are
referenced therein, of Chapter One of
SW-846.

(2) It is a liquid and corrodes steel
(SAE 1020) at a rate greater than 6.35
mm (0.250 inch) per year at a test
temperature of 55° C (130° F) as
determired by the test method specified
in NACE (National Association of
Corrosion Engineers) Standard TM-01-
69 as standardized in “Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods"”, EPA Publication
SW-846, as incorporated by reference in
§ 260.11, or an equivalent test method
approved by the Administrator under
the procredures set forth in §§ 260.20
and 260.21. In all cases, the sampling
and analytical determinations must
comply with the quality control
procedures specified in Sections 1.2 and
1.3, and, where an SW-846 method is
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of SW-846.

* * * * *

9. Section 261.24 is amended by
revising paragraph (a) to read as
follows:

§261.24 Characteristic of EP toxicity.

{a) A solid waste exhibits the
characteristic of EP toxicity if, using the
test methods and procedures described
in Appendix Il or equivalent methods
approved by the Administrator under
the procedures set forth in §§ 260.20 and
260.21, the extract from a representative
sample of the waste contains any of the
contaminants listed in Table 1 ata
concentration equal to or greater than
the respective value given in that table.
Where the waste contains less than 0.5
percent filterable solids, the waste itself,
after filtering, is considered to be the
extract for the purposes of this section.
In all cases, the determinations must
comply with the quality control
procedures specified in Sections 1.2 and
1.3, and, where an SW-846 method is
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of "Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods", EPA Publication SW-846 as
incorporated by reference in § 260.11.

* . * * -

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

10. The authority citation for Part 262
continues to read as follows:
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Authority: 42 1.5.C. 6906, 6912, 6922, 6923,
6424, 6925, and 6937.

Subpart A—General

11. Section 262.11 is amended by
adding, paragraph (e) to read as follows:

§ 262.11 Hazardous waste determination.

- - * - .

(e) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 262 must
comply with the quality control
procedures specified in Sections 1.2 and
1.3, and, where the SW-846 methods are
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods”, EPA Publication SW-846, as
incorporated by reference in § 260.11.
These quality control requirements must
be followed when using any SW-846
method, whether mandatory or not
mandatory, and when using any other
analytical method.

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

12. The authority citation for Part 264
continues to read as follows:

Authority: 42 U.S.C. 6805, 6912{a). 6924, and
1025,

Subpart A—General

13. Section 264.1 is amended by
adding (i) to read as follows:

§ 264.1 Purpose, scope, and applicability.

» » * -

(i} In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 264 must
comply with the quality control
procedures specified in Section 1.2 and
1.3, and, where SW-846 methods are
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of "Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods", EPA Publication SW-846, as
incorporated by reference in § 260.11.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory or not
mandatory, and when using any other
analytical method.

Subpart N—Landfilis

14. Section 264.314 is amended by
revising paragraph (c) to read as
follows:

§ 264.314 Special requirements for bulk
and containerized liquids.

(c) To demonstrate the absence or
presence of free liquids in either a
containerized or a bulk waste, the
following test must be used: Method
9095 (Paint Filter Liquids Test) as
described in “Test Methods for
Evaluating Solid Wastes, Physical/
Chemical Methods", EPA Publication
SW-846, as incorporated by reference in
§ 260.11. The sampling and analytical
determinations performed to
demonstrate the absence or presence of
free liquids in a containerized or bulk
waste must comply with the appropriate
quality control precedures specified in
Section 1.2, and those procedures set
forth in Section 8.0 of Method 9095
referenced therein, of Chapter One of
“Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods™,
EPA Publication SW-846, as
incorporated by reference in § 260.11

. - . .

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

15. The authority citation for Part 265
continues to read as follows:;

Authority: 42 U,S.C. 6905, 6912(a), 6924,
6925, and 6935,

Subpart A—General

16. Section 265.1 is amended by
adding paragraph (f) to read as follows:

§265.1 Purpose, scope, and applicability.

(f) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 265 must
comply with the quality control
procedures specified in Sections 1.2 and
1.3, and, where SW-848 methods are
used, those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods'', EPA Publication SW-848, as
incorporated by reference in § 260.11.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory or not
mandatory, and when using any other
analytical method.

Subpart N—Landfills

17. Section 265.314 is amended by
revising paragraph (d) to read as
follows:

§ 265.314 Special requirements for bulk
and containerized liquids.

- * - * *

(d) To demonstrate the absence or
presence of free liquids in either a
containerized or a bulk waste, the
following text must be used: Method
9095 (Paint Filter Liquids Test) as
described in “Test Methods for
Evaluating Solid Wastes, Physical/
Chemical Methods", EPA Publication
SW-846, as incorporated by reference in
§ 260.11. The sampling and analytical
determinations performed to
demonstrate the absence or presence of
free liquids in a containerized or bulk
waste must comply with the appropriate
quality control procedures specified in
Section 1.2, and those procedures set
forth in Section 8.0 of Method 9095
referenced therein, of Chapter One of
“Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods™,
EPA Publication SW-846, as
incorporated by reference in § 260.11.

- - - - -

PART 268—LAND DISPOSAL
RESTRICTIONS

18. The authority citation for Part 268
continues to read as follows:

Authaority: 42 U.S.C. 6905, 6912(a), 6921 and
6924.

Subpart A—General

19. Section 268.1 is amended by
adding paragraph (e) to read as follows:

§ 268.1 Purpose, scope and applicability.

- -~ * - *

(e) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 268 must
comply with the quality control
procedures specfied in Sections 1.2 and
1.3, and those additional procedures set
forth in Section 8.0 of the methods
contained in Chapters Three through
Eight and Ten which are referenced
therein, of Chapter One of "Test
Methods for Evaluating Solid Waste,
Physical/Chemical Methods”, EPA
Publication SW-846, as incorporated by
reference in § 260.11. These quality
control procedures must be followed
when using any SW-846 method,
whether mandatory or not mandatory,
and when using any other analytical
method.

- - " -
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PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

20. The authority citation for Part 270
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6925, 6927,
6939, and 6974.

Subpart A—General Information

21. Section 270.1 is amended by
adding paragraph (d) to read as follows:

§270.1 Purpose and scope of these
regulations.

(d) In all cases, the sampling and
analytical determinations performed to
meet the requirements of Part 270 must
comply with the quality centrol
procedures specified in Sections 1.2 and
1.3, and those procedures set forth in
Section 8.0 of the methods contained in
Chapters Three through Eight and Ten
which are referenced therein, of Chapter
One of “Test Methods for Evaluating
Solid Waste, Physical/Chemical
Methods”, EPA Publication SW-848, as
incorporated by reference in § 270.6.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory or not
mandatory, and when using any other
analytical method,

22. Section 270.6 is amended by
revising the first reference in paragraph
(a) to read as follows:

§270.6 References.

(a) * * *"Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods", EPA Publication
SW-846, Third Edition, 1987, as
amended by Update 1. This document is
available as document number 955-001-
00000-1 frem the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, [202) 783
3238, on a subscription basis. Future
updates will automatically be mailed to
the subscriber.

b * * » »

Subpart F—Special Forms of Permits

23. Section 270.62 is amended by

revising paragraph (b)(2}(i)(C) to read as
follows:

§270.62 Hazardous waste incinerator
permits.

(b] L

(?) - - "

l ¥ SNe

(C) An identification of any hazardous
organic constituents listed in Part 261,
Appendix VIII of this chapter, which are
present in the waste to be burned,

except that the applicant need not
analyze for constituents listed in Part
261, Appendix VHI, of this chapter
which would reasonably not be
expected to be found in the waste. The
constituents excluded from analysis
must be identified, and the basis for the
exclusion stated. The waste analysis
must rely on analytical techniques
specified in “Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods™, EPA Publication
SW-846, as incorporated by reference in
§ 270.6, or their equivalent. In all cases,
the sampling and analytical
determinations performed to meet the
requirements of this Part must comply
with the quality control procedures
specified in Sections 1.2 and 1.3, and,
where an SW-846 method is used, those
procedures set forth in Section 8.0 of the
methods contained in Chapters Three
through Eight and Ten which are
referenced therein, of Chapter One of
“Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods”,
EPA Publication SW-846, as
incorporated by reference in § 270.6.
These quality control procedures must
be followed when using any SW-846
method, whether mandatory or not
mandatery, and when using any other
analytical method.

Editorial Note: This appendix will not
appear in the Code of Federal Regulations.

Appendix A—Chapter One Changes in
SW-846, Third Edition
Page No. in Chapter One

1. ONE-7—In section 1.1.8, revise the
definition of ACCURACY to read as follows:

Accuracy is the nearness of a measurement
or the mean (x) of a set of measurements to
the true value. Accuracy is assessed by
means of reference samples and percent
recoveries.

2. ONE-7—Add this senlence after the last
sentence in the present definition of
ANALYTICAL BATCH:

Analytical batch: ** * * Samples in each
batch should be of similar composition [e.g.
ground water, sludge, ash, etc.)

3. ONE-7—Replace present definition for
BLANK with the following: Blanks:

ONE-7—Calibration blank: Usually an
organic or agueous solution that is as free of
analyte as possible and prepared with the
same volume of chemical reagents used in the
preparation of the calibration standards and
diluted to the appropriate volume with the
same solvent (water or organic) used in the
preparation of the calibration standard. The
calibration blank is used to give the null

‘ reading for the instrument response versus

concentration calibration curve. One
calibration blank should be analyzed with
each analytical batch or every 20 samples.
whichever is greater.

ONE-8—Equipment blank: Usually an
organic or aqueous solution that is as free of
analyte as possible and is tranported to the

site, opened in the field, and poured over or
through the sample collection device,
collected in a sample container, and returned
to the laboratory. This serves as a check on
sampling device cleanliness. One equipment
blank should be analyzed with each
analytical batch or every 20 samples,
whichever is greater.

ONE-8—Field blank: Usually an organic or
aqueous solution that is as free of analyte as
possible and is transferred from one vessel to
another at the sampling site and preserved
with the appropriate reagents. This serves as
a check on reagent and environmental
contamination. One field blank should be
analyzed with each analytical batch or every
20 samples, whichever is greater.

ONE-8—Reagent blank: Usually an organic
or aqueous solution that is as free of analyte
as possible and contains all the reagents in
the same volume-as used in the processing of
the samples. The reagent blank must be
carried through the complete sample
preparation procedure and contains the same
reagent concentrations in the final solution as
in the sample solution used for analysis. The
reagent blank is used to correct for possible
contamination resulting from the preparation
or processing of the sample. One reagent
blank should be prepared for every analytical
batch or for every 20 samples, whichever is
greater.

ONE-8—Trip blank: Usually an organic or
agueous solution that is as free of analyte as
possible and is transported to the sampling
site and returned to the laboratory without
being opened. This serves as a check on
sample contamination originating from
sample transport, shipping, and from the site
conditions. One trip blank should be
analyzed with each analytical batch or every
20 samples, whichever is greater.

4. ONE-8—Delete CALIBRATION CHECK
and insert the following:

Check standard: A material of known
composition that is analyzed concurrently
with test samples to evaluate a measurement
process. An analytical standard that is
analyzed to verify the calibration of the
analytical system. One check standard
should be analyzed with each analytical
batch or every 20 samples, whichever is
greater.

5. ONE-8—Add the definition of MATRIX
SPIKE as follows:

Matrix spike: A matrix spike is employed
1o provide a measure of accuracy for the
method used in a given matrix. A matrix
spike analysis is performed by adding a
predetermined quantity of stock solutions of
certain analytes to a sample matrix prior to
sample extraction/digestion and analysis.
The concentration of the spike should be at
the regulatory standard level or the PQL for
the method. When the concentration of the
analyte in the sample is greater than 0.1%, no
spike of the analyte is necessary.

8. ONE-9—Delete MQL and insert the
following:

MDL: The method detection limit (MDL) is
defined as the minimum concentration of a
substance that can be measured and reported
with 99% confidence that the analyte
concentration is greater than zero and is
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determined from analysis of 4 sample in a
given matrix containing the analyte.

7. ONE-89—Revise the definition of
PRECISION to read as follows:

Precision is the agreement between a set of
replicate measurements without assumption
or knowledge of the true value, Precision is
assessed by means of duplicate/replicate
sample analysis.

8. ONE-9—Add the heading SAMPLES,
with the following definitions:

ONE-g9—Delete MATRIX SPIKE/
DUPLICATE ANALYSIS and insert the
following:

Duplicate samples: Duplicate samples are
two separate samples taken from the same
source (i.e. in separate containers and
analyzed independently).

ONE-10—Delete CHECK SAMPLE and
insert the following:

Quality control reference sample: A
sample prepared from an independent
standard at a concentration other than that
used for calibration, but within the
calibration range. An independent standard
is defined as a standard composed of the
analyte(s) of interest from a different source
than that used in the preparation of
standards for use in the standard curve. A
quality control reference sample is intended
as an independent check of technique,
methodology, and standards and should be
run with every analytical batch or every 20
samples, whichever is greater. This is
applicable to all organic and inorganic
analyses.

ONE-10—Replace the definition of
REPLICATE SAMPLE with the following:

Replicate Samples: Replicate samples are
two aliguots taken from the same sample
container and analyzed independently. In
cases where aliquoting is impossible, as in
the case of volatiles, duplicate samples must
be taken for replicate analysis.

9. ONE-10—Replace the definition of
STANDARD CURVE with the following:

Standard curve: A standard curve is a
curve which plots concentrations of known
analyte standards versus the instrument
response to the analyte. Calibration
standards are prepared by diluting the stock
analyte solution in graduated amounts which
cover the expected range of the samples
being analyzed. Standards should be
prepared at the frequency specified in the
appropriate section. The calibration
standards must be prepared using the same
tvpe of acid or solvent and at the same
concentration as will result in the samples
following sample preparation. This is
applicable to organic and inoreanic chemical
analyses.

10. ONE-10—Replace the definition of
SURROGATE with the following:

Surrogate: Surrogates are organic
compounds which are similar to analytes of
interes! in chemical composition, extraction,
and chromatography, but which are not
normally found in environmental samples.
These compounds are spiked into all blanks,
calibration and check standards, samples
(including duplicates and QC reference

samples) and spiked samples prior to
analysis. Percent recoveries are calculated
for each surrogate.

11. ONE-11—Replace the definition of
WATER with the following:

Water: Any reference to waler in a Chapter
or Method refers to ASTM Type Il reagent
water (unless otherwise specified) which is
free of contaminants that may interfere with
the analytical test in question.

12. ONE-11—In section 1.2.1, revise FIELD
QUALITY CONTROL to read as follows:

1.21 Field Quality Control ** * * Quality
Assurance Project Plan (QAPP) shall include
as appropriate:"”

13. ONE-11—In section 1.2.2 revise
Analytical Quality Control by deleting the
las! sentence in the second paragraph:

“The frequencies of these procedures shall
be as stated below or at least one with each
analytical batch,”

14. ONE-12—Replace section 1.2.2.1.1 with
the folowing:

1.2.21.1 Matrix Spiked Sample: A matrix
spiked sample shall be analyzed with every
analytical batch or every 20 samples,
whichever is greater. The sample shall be
spiked with the analyte(s) of interest (see the
appropriate method), The sample to be
spiked should be typical or representative of
the batch. Ideally, it should be an
intermediate between the cleanest and the
most contaminated samples based on the
best information available. It is
recommended that the spike be made in a
replicate of the field duplicate samples. This
is applicable to all organic or inorganic
chemical analyses.

15. ONE-12—Add section 1.2.2.1.2 to read
as follows:

Field Duplicate Samples shall be analyzed
with every analytical batch or every 20
samples, whichever is greater. This procedure
is applicable to all organic and inorganic
chemical analyses.

16. ONE-12—Add the following sentence to
the discussion under section 1.2.2.1.4, FIELD
SAMPLES/SURROGATE COMPOUNDS,
delete the term “Field Samples” from the
heading, and replace check sample with the
following:

1.2.21.4 Surrogate Compounds:

"* * * evaluation of analytical quality then
will rely on the quality control embodied in
the quality control reference sample and
spiked and duplicate samples. This is
applicable to organic analyses only."

17. ONE~12—In section 1.2.2.1.5, the term
CHECK SAMPLE has been changed to
QUALITY CONTROL REFERENCE SAMPLE
and the definition rewritten as follows:

1.2.2.1.5 Quuality Control Reference
Sample: A quality control reference sample is
a sample prepared from an independent
standard at a concentration other than that
used for calibration, but within the
calibration range. An independent standard
is defined as a standard composed of the
analytes of interest from a different source
than that used in the preparation of
standards for use in the standard curve. A
quality control reference sample is intended

as an independent check of technique,
methodology, and standards and should be
run with every analytical batch or every 20
samples, whichever is greater. This is
applicable to all organic and inorganic
analyses.

18. ONE-13—Insert section 1.2.2.1.6,
CHECK STANDARD, to read as follows:

1.2.2.1.6 Check Standard: A standard of
known concentration prepared by the analyst
to monitor and verify instrument performance
on a daily basis. i

19. ONE-13—In section 1.2.2.2, add the
following sentence at the end of the
discussion on CLEAN-UPS:

“This is applicable to organic analyses
only."”

20. ONE-13—In section 1.2.2.2:1, add the
following sentence at the end of the
discussion on Column check Sample:

“This is applicable to organic analyses
only."

21. ONE-13—In section 1.2.2.2.2, remove
“sample” from the heading for COLUMN
CHECK SAMPLE BLANK, delete the present
discussion, and insert the following:

1.2.2.2.2 Column Check Blank: "* * * The
column check blank shall be run after
activaling or deactivating a batch of
adsorbent. This is applicable to organic
analyses only."”

22. ONE~13—In section 1.2.2.3.1, add the
following sentence to INSTRUMENT
ADJUSTMENT: TUNING, ALIGNMENT,
ETC. and alter the heading as follows;

1.2.2.3.1 Instrument Adjustment, Tuning,
and Alignment: “* * * appropriate
procedures. This is applicable to all organic
and inorganic analyses."

23. ONE-14—In section 1,2.2.3.2, revise
CALIBRATION to read as follows:

** * * procedures employed. Methods 6010,
7000, and 8000 as well as the appropriate
analytical procedure * * *"

24. ONE-14—In section 1.2.2.3.3, revise
ADDITIONAL QC REQUIREMENTS FOR
INORCANIC ANALYSIS to read as follows:

“Standard curves derived from data
consisting of one calibration blank and three
concentrations * * **

25, ONE-16—1In section 1.3, rvise METHOD
DETECTION LIMIT to read as follows:

For operational purposes, when il is
necessary to determine the method detection
limit in the sample matrix, the MDL defined
in One-9 shall be determined by multiplying
by 7 the standard deviation obtained from the
triplicate analyses of a matrix spike
containing the analyte of interest at a
concentration three to five times the
estimated MDL.

* Determine the estimated MDL as follows:

* Oblain the concentration value that
corresponds to:

* a) an instrument signal/noise ratio
within the range of 2.5 to 6.0, or

*» b) the region of the standard curve where
there is a significant change in sensitivity,
i.e., a break in the slope of the standard
curve.

* Determine the variance (S9) for each
analyte as follows:
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n n
S:=1/(n—1) [E X2 —1/n (= X3
i=1 =i

¢+ Determine the standard deviation (S) for
each analyte as follows: S = (§2)'/2

* Determine the MDL for each analyte as
follows: MDL = t(g-y, 1-a=0.99) (S) where
l(n-1. 1-a=n29) = 6.965 for three replicates as
determined from the table of student's t
values at the 99 percent level.

26. ONE-16—Revise section 1.5 QUALITY
CONTROL DOCUMENTATION to read as

follows:
“* * * This package can be obtained from

[FR Doc. 89-1 Filed 1-19-89; 8:45 am|
BILLING CODE 6560-50-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

24 CFR Parts 14, 100, 103, 104, 105,
106, 109, 110, 115, and 121

[Docket No. R-89-1425; FR-2565]

Implementation of the Fair Housing
Amendments Act of 1988

AGENCY: Office of the Secretary and
Office of the Assistant Secretary for Fair
Housing and Equal Opportunity, HUD.

ACTION: Final rule.

summARY: HUD is adopting regulations
to implement the changes made in Title
VIII of the Civil Rights Act of 1968 by
the Fair Housing Amendments Act of
1988, which was enacted September 13,
1988 and will become effective on
March 12, 1989. Title VIII has prohibited
discrimination in the sale, rental, and
financing of dwellings based on color,
religion, sex, or national origin. The Fair
Housing Amendments Act expands the
coverage of Title VIII to prohibit
discriminatory housing practices based
on handicap and familial status,
establishes an administrative and
judicial enforcement mechanism for
cases where discriminatory housing
practices cannot be resolved informally,
and provides for monetary penalties in
cases where housing discrimination is
found. The Fair Housing Amendments
Act also establishes design and
construction requirements for certain
new multifamily dwellings for first
occupancy on or after March 13, 1991 (30
months after the date of enactment) and
an exemption from the prohibitions
against discrimination on the basis of
familial status for certain housing for
older persons.

This final rule adopts new regulations
describing the nature of conduct made
unlawful with respect to the sale, rental
and financing of dwellings or in the
provision of services and facilities in
connection therewith (24 CFR Part 100);
establishing procedures for the
investigation of complaints of
discriminatory housing practices (24
CFR 103); and establishing procedures
for administrative proceedings involving
discriminatory housing practices (24
CFR Part 104).

HUD is also revising existing
regulations issued under Title VIII to
reflect the expanded coverage of Title
VIIL In addition, HUD is amending the
regulations providing for the recognition
of substantially equivalent state and

local fair housing laws (24 CFR Part 115)
to provide for the new certification
procedure established by the Fair
Housing Amendments Act.

DATE: This rule will become effective on
March 12, 1989. The incorporation by
reference of the American National
Standard for buildings and facilities -
providing accessiblity and usability for
physically handicapped people (ANSI
A117.1-1986) is approved by the Director
of the Federal Register as of March 12,
1989.

FOR FURTHER INFORMATION CONTACT:
Harry L. Carey ((202) 7555570, Office of
the General Counsel, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC,
20410-0500. (The telephone number set
forth above is not a toll-free number.)
The toll-free TDD number is 1-800-543—
8294.

This rule will be available in braille
and on tape for persons with vision
impairments in the Office of the Rules
Docket Clerk, Room 10276, Department
of Housing and Urban Development, at
the above location.

SUPPLEMENTARY INFORMATION: The
information collection requirements
contained in this rule have been
submitted to the Office of Management
and Budget (OMB]) for review under the
Paperwork Reduction Act of 1980. The
OMB contral number, when assigned,
will be announced in a separate notice
in the Federal Register. The public
reporting burden for each of these
collections of information is estimated
to include the time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Information on the estimated public
reporting burdens is provided under the
preamble heading, Other Matters. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing this burden, to
the Department of Housing and Urban
Development, Rules Docket Clerk, 451
Seventh Street, SW., Room 10278,
Washington, DC 20410; and to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

Background

Title VIII of the Civil Rights Act of
1968 (42 U.S.C. 3601-3619) made it
unlawful to discriminate in any aspect
relating to the sale, rental or financing of
dwellings or in the provision of
brokerage services or facilities in
connection with the sale or rental of a
dwelling because of race, color, religion,

sex, or national origin. Under the
provisions of Title VIII, persons who
believed that they had been subjected
to, or were about to be subjected to, a
discriminatory housing practice could
file a complaint with the Secretary of
Housing and Urban Development. Title
VIII required the Department of Housing
and Urban Development to investigate
each complaint and, where the
Department determined to resolve the
matters raised in a complaint, to engage
in informal efforts to conciliate the
issues in the complaint.

However, where these informal efforts
to conciliate a case were unsuccessful,
Title VIII did not provide the Secretary
with any administrative mechanism for
redressing acts of discrimination against
an individual. In addition, while the
Secretary could refer a case involving a
pattern or practice of discrimination to
the Attorney General for the initiation of
a civil action, Federal courts did not
award individual relief to the victims of
diserimination in such cases.

The Fair Housing Amendments Act of
1988 (Pub. L. 100430, approved
September 13, 1988) was enacted to
strengthen the administrative
enforcement provision of Title VIIL to
add prohibitions against discrimination
in housing on the basis of handicap and
familial status, and to provide for the
award of monetary damages where
discriminatory housing practices are
found. The amended law, referred to as
the Fair Housing Act, will become
effective on March 12, 1989.

The provisions in the Fair Housing
Act describing the nature of conduct
which constitutes a discriminatory
housing practice have been revised to
extend the protections of the Fair
Housing Act to persons with handicaps
and to families with children. In this
respect, sections 804, 805, and 806 of the
Fair Housing Act prohibit discrimination
in any activities relating to the sale or
rental of dwellings, in the availability of
residential real estate-related
transactions, or in the provision of
services and facilities in connection
therewith because of race, color,
religion, sex, handicap, familial status,
or national origin.

The Fair Housing Act also specifically
makes it unlawful to refuse to permit, at
the expense of the handicapped person,
reasonable modifications to existing
premises occupied or to be occupied by
such a person if such modifications are
necessary to afford such person full
enjoyment of the premises (section
804(f)(3)(A)). With respect to rental
housing, the Fair Housing Act provides
that a landlord may, where reasonable,
condition permission for a modification
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on the renter's agreeing to restore the
interior of the premises to the condition
that existed before the modification,
reasonalbe wear and tear excepted. The
Act also makes it unlawful to refuse to
make reasonable accommodations in
rules, policies, practices, or services to
afford a handicapped person equal
opportunity to use and enjoy a dwelling.

Further, the Fair Housing Act makes it
unlawful to design and construct certain
multifamily dwellings for first
occupancy after March 13, 1991, in a
manner that makes them inaccessible to
persons with handicaps. All premises
within such dwelling also are
specifically required to contain several
features of adaptive design so that the
dwelling is readily accessible to and
usable by persons with handicaps.

With respect to the new protection for
families with children, the Fair Housing
Act prohibits discrimination because of
familial status (generally, the presence
of children under 18 in a family) in the
sale or rental of housing. However, the
act provides an exemption from this
prohibition for housing which qualifies
as "housing for older persons”.

Section 805 of the Fair Housing Act, as
revised, prohibits discrimination related
to "residential real estate-related
transactions” rather than merely
referring to “financing”. In addition, the
definition of the term residential real
estate-related transaction specifically
indicates that the Fair Housing Act
applies to the selling, brokering and
appraising of dwelling and to secondary
mortgage market activities with respect
to securities affected or supported by
dwellings, as well as to the making and
purchasing of loans and other financial
assistance for dwellings. The Act,
however, does not prohibit a person
engaged in the business of furnishing
appraisals from taking into
consideration factors other than race,
color, religion, national origin, sex,
handicap, or familial status.

Section 810 of the Fair Housing Act
provides that any person who believes
that he or she has been, or will be,
subjected to a discriminatory housing
practice because of race, color, religion,
sex, handicap, familial status, or
national origin may file a complaint with
the Secretary of Housing and Urban
Development. The section also
authorizes the Secretary of Housing and
Urban Development to file complaint on
the Secretary's own initiative and to
investigate housing practices in order to
determine whether a complaint should
be filed. Complaints must be filed not
later than one year after an alleged
discriminatory housing practice has
occurred or terminated.

Upon the filing of a complaint, the
Secretary is required to notify any
respondent named in the complaint of
the acceptance of the complaint and the
discriminatory housing practice alleged
in the complaint. The respondent may
file, not later than 10 days after receipt
of the notice of a complaint, an answer
to the complaint. The Secretary is
required to make an investigation of the
alleged discriminatory housing practice
and to complete the investigation within
100 days after the filing of the complaint,
unless it is impracticable to do so.

At the end of each investigation, the
Secretary is required to prepare a final
investigation report. Under section
810(d), the final investigation report will
be available to an aggrieved person or a
respondent, upon request, at any time
after the investigation is complete.

Section 810(b) of the Act directs the
Secretary, to the extent feasible, to
engage in efforts to conciliate the
matters raised in the complaint at any

-time after the filing of the complaint.

Section 810(e) of the Act empowers
the Secretary to authorize the Attorney
General to file a civil action seeking
appropriate preliminary or temporary
relief pending final disposition of a
complaint if, at any time after the filing
of such complaint, the Secretary
concludes that such action is necessary
to carry out the purposes of the Act.

Whenever a complaint alleges a
discriminatory housing practice within a
State or locality which has a Fair
Housing law or ordinance which has
been certified by the Secretary as being
substantially equivalent to the Fair
Housing Act, the Secretary must refer
the complaint to the agency
administering such law or ordinance
before taking any action with respect to
the complaint. Except with the consent
of a certified agency, or in other limited
situations such as where a complaint is
not being processed in a timely fashion
or the State or local law or ordinance is
found no longer to be substantially
equivalent, the Secretary may not take
any further action with respect to
complaints referred to such agencies.

Section 810(f) of the Act permits the
Secretary to certify an agency only
where the Secretary determines that the
rights protected by the agency, the
procedures followed by the agency, the
remedies available to the agency, and
the availability of judicial review of the
agency's actions are substantially
equivalent to those created in the Fair
Housing Act.

This section also provides that
agencies which the Secretary has
determined administer State and local
fair housing laws which provide rights

and remedies for discriminatory housing
practices that were substantially
equivalent to those contained in Title
VIII of the Civil Rights Act of 1968, or
agencies which had been recognized for
interim referral of complaints under
Title VIII, will be considered certified
for a period not to exceed 48 months for
the purpose of referring complaints
under the Fair Housing Act with respect
to matters for which they had been
certified on the day before the date of
enactment of the Fair Housing Act (ie.,
September 12, 1988).

Section 810(g) of the Act requires the
Secretary, in cases where the matters
raised in a complaint cannot be resolved
by conciliation, to determine, based
upon the facts, whether reasonable
cause exists to believe a discriminatory
housing practice has occurred or is
about to occur. Such a finding must be
made by the Secretary within 100 days
after the filing of a complaint or within
100 days after the Secretary has
commenced action on a complaint
which had been referred to a certified
agency, unless it is impracticable to do
s0. Where the Secretary makes a
determination that reasonable cause
exists to believe that a discriminatory
housing practice has occurred or is
about to occur, the Secretary must
immediately issue a charge on behalf of
the aggrieved person commencing a
formal administrative proceeding before
an administrative law judge.

Section 812(a) of the Act provides any
complainant, aggrieved person, or
respondent with an opportunity to elect
not to proceed before an administrative
law judge but to move the case to an
appropriate Federal district court. Such
an election must be made within 20 days
after the receipt of the service upon such
person of the charge filed by the
Secretary. Upon notification that a
person has elected to proceed to Federal
district court, the Secretary will
authorize the Attorney General to file a
civil action on behalf of the aggrieved
person. An action authorized by the
Secretary must be brought within 30
days after the election is made.

Where no election is made, the case
will be heard by an administrative law
judge. Under section 812(c) of the Act,
the Federal Rules of Evidence will apply
to the presentation of evidence in the
same manner that they apply to
evidence presented in a civil action in
Federal district court. Section 812(g)
requires the administrative law judge to
issue findings of fact and conclusions of
law within 60 days after the end of a
hearing.

Where the administrative law judge
finds that a respondent has engaged in a
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discriminatory housing practice, the Fair
Housing Act provides for the issuance of
an order for such relief as is appropriate,
which may include actual damages and
injunctive or other equitable relief. In
order to vindicate the public interest, the
order of an administrative law judge
may assess a civil penalty against the
respondent.

The decision of the administrative law
judge can be reviewed by the Secretary.
However, this review must be
completed within 30 days after the
decision is issued. Any final ageney
decision on the issue of diseriminination
is subject to review on appeal by the
United States Courts of Appeals.

The Fair Housing Amendments Act
directs the Secretary of Housing and
Urban Development to issue regulations
implementing the Fair Housing Act.
Section 13 of the Fair Housing
Amendments Act provides that "'[Ijn
consultation with other appropriate
Federal agencies, the Secretary shall,
not later than the 180th day after the
enactment of this Acl, issue rules to
implement title VIII as amended by this
Act.” That section also required the
Secretary to give notice and opportunity
for comment with respect to such rules.

On November 7, 1988, the Department
published in the Federal Register {53 FR
44992) a proposed rule to provide the
interpretation of the Secretary of
Housing and Urban Development on the
scope of the coverage provided and the
nature of activities made unlawful by
the Fair Housing Act. The proposed rule
also contained the procedures which
would be applicable to the receipt and
processing of complaints and the
initiation and conduct of formal
enforcement proceedings.

Specifically, the Department proposed
to add the three new parts to Subtitle B
of Title 24 of the Code of Federal
Regulations. The new Part 100 described
the conduct made unlawful under the
Fair Housing Act. The new Part 103 set
forth the procedures for the receipt,
investigation and conciliation of
complaints and for the issuance of
charges commencing formal
administrative proceedings. The new
Part 104 established rules for the
conduct of administrative hearings
before administrative law judges and
provided rules of discovery in
connection with such administrative
proceedings.

It was further proposed that the
existing departmental regulations
authorizing the Secretary to collect
racial, sex and ethnic data in
departmental programs, located at 24
CFR Part 100, be redesignated as 24 CFR
Part 121. These regulations were revised
in the proposal to reflect the additional

data requirements for HUD programs to
meel the Department's responsibility to
provide reports to Congress and to make
available to the public data on persons
eligible to participate and who are
participating in HUD programs.

The proposed rule also made revisions
in four existing departmental regulations
implementing the Fair Housing Act to
reflect the expansion of the coverage of
the law to include handicap and familial
status. Those regulations are: Fair
Housing Administrative Meetings under
Title VIII of the Civil Rights Act of 1968
(24 CFR Part 106), Fair Housing
Advertising (24 CFR Part 109), Fair
Housing Poster (24 CFR Part 110) and
Certification of Substantially Equivalent
Agencies (24 CFR Part 115).

The proposal provided a 30-day
period for the submission of comments
by the public, ending December 7, 1988.
The Department received 6,425 public
comments on the proposed rule by the
end of the comment period. In addition,
a substantial number of comments were
received by the Department after the
December 7 deadline. Even though those
comments were not timely filed, they
were reviewed to assure that any major
issues raised were adequately
addressed in comments thal were
received by the deadline.

Despite the extraordinary number of
comments submitted (there were several
thousand comments just from mobile
home ewners and operators of mobile
home parks), each of the timely
comments was read, and a list of all
significant issues raised by those
comments was compiled. All these
issues were considered in the
development of this rule.

In addition to consideration of public
comments, HUD staff members met with
representatives of several major interest
groups who requested an opportunity to
elaborate on the views expressed in
their written comments. These staff
members (with responsibility for the
development of this rule) met with
representatives of the National
Apartment Association, the Society of
Real Estate Appraisers, the American
Institute of Real Estate Appraisers, the
National Association of Home Builders,
the Western Mobile Home Association,
the Leadership Conference on Civil
Rights, National Association for the
Advancement of Colored People,
NAACP Legal Defense Fund, Children's
Defense Fund, American Civil Liberties
Union, Mental Health Law Project, and
representatives of various other Fair
Housing Organizations. In each
instance, the organization or
organizations presented views identical
to or consistent with positions taken in
previously submitted written comments.

A record of each meeting was made,
including the names of persons
attending, the date, and a brief summary
of the issues discussed. These meeting
records appear in the Department’s
public comment file. The staff members
also met with staff of the Senate
Judiciary Committee.

Part 100—Discriminatory Conduct Under
the Fair Housing Act

Part 100 is a new part titled
"Discriminatory Conduct Under The
Fair Housing Act". The new Part 100:
—Indicates the conduct which is made

unlawful under the Fair Housing Act;
—Includes guidance as to the

responsibility of persons to permit
reasonable modifications to dwellings
and to make reasonable
accommodations to rules and
practices for persons with handicaps
and further provides information as to
the design and construction
requirements applicable to certain
new construction multifamily housing

for first oceupancy after March 13,

1991; and
—Describes the requirements which

must be met for housing to be

exempted from the prohibitions
against discrimination based on
familial status because it qualifies as
housing for older persons.

The comments received with respect
to Subparts A, B, and C of Part 100
raised several issues of general
importance.

tandard for Proving a Violation

The proposed rulemaking indicated
that the deseriptions of unlawful
conduct contained in this part generally
mirrored the language of the statutory
prohibitions against discrimination
under the Fair Housing Act. The
proposed rule indicated that the specific
prohibitions in each section of the
regulations were amplified by examples
of unlawful conduct provided in those
sections. The preamble to the proposed
rule stated that many of the practices so
identified have been the subject of court
decisions since the passage of Title VIII
of the Civil Rights Act of 1968. The
preamble further stated that other
examples reflect the interpretation of
HUD based on its experience since 1968
in the investigation of complaints of
discriminatory housing practices. In
addition, the preamble cautioned that
the illustrations in Part 100 were only
examples of the types of conduct made
unlawful under the Fair Housing Act.

Although the Department viewed the
illustrations of conduct unlawful under
the Fair Housing Act in Part 100 to be
descriptive of the types of conduct
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prohibited. several commenters
suggested that, in some instances, the
illustrations could be read to suggest
that the Department was using them to
establish the legal standards for
determining liability in the adjudication
of matters under the Fair Housing Act.
Specifically, these commenters
asserted that four illustrations in the
proposed rule were susceptible to
misinterpretation. With regard to
§§ 100.70(c)(3), 100.75(c)(3) and
100.80(b}(3). they asserted that the use of
the phrases "in order to discourage”, “in
order to deny” and “in order to
preclude” could be viewed as limiling
the types of activities which would
constitute unlawful conduct. Similarly,
these commenters asserted that, in
§ 170.70(d){1), the phrase "'to encourage,
permit or reward" could also imply that
intentional discriminatory conduct was
necessary to establish that a
discriminatory housing practice
occurred. While the Department
believes that the cited illustrations do
not in any way imply the standard for
determining the liability of persons,
these regulations are not designed to
resolve the question of whether intent is
or is not required to show a violation
and in order to assure that there will be
no confusion as to the scope of Part 100,
the illustrations in § 100.70(c)(3),
100.75{c)(3) and 100.80(b)(3) have been
revised. The illustration in § 100.70(d)(1)
has been deleted from the final rule for
the reasons discussed in the following
section of this preamble.

Affirmative Fair Housing Activities

Several commenteérs suggested that
the proposed rule did not address
affirmative efforts by localities to
further the achievement of the goal of
fair housing through the implementation
of programs to promote integrated
housing. Several commenters, including
fair housing groups, persons and
organizations involved in promoting fair
housing and a number of local
governments, interpreted certain
illustrations of conduct made unlawful
in the proposed rule as prohibiting the
use of governmentally approved
programs designed to promote greater
housing opportunities for persons.

On the other hand, a comment from
an association representing persons
involved in the sale and rental of
dwellings urged that the proposed rule
be revised to make it clear that such
practices are prohibited by the Fair
Housing Act.

The Department does not believe that
the proposed rule could be interpreted to
make affirmative marketing programs,
designed to make available information
which broadens housing choices for

persons, a violation of the Fair Housing
Act:

The Department of Housing and
Urban Development, shortly after the
enactment of Title VIII of the Civil
Rights Act of 1968, published regulations
designed to promote greater
opportunities for persons to participate
in its housing programs. These
Affirmative Fair Housing Marketing
Regulations (24 CFR 200.600) implement
the Department's policy of assuring that
persons of similar income levels in a
housing market area have a like range of
housing choices available to them,
regardless of race, color, religion, sex; or
national origin.

The regulation provides for the
development and implementation of an
affirmative fair housing marketing plan.
As part of this plan, participants in HUD
housing programs must carry out an
affirmative program to attract buyers or
tenants, regardless of sex, of all minority
and majority groups to the housing: In
addition, the Department requires
program participants to identify any
groups of persons who are not likely to
be aware of the available housing and to
undertake special marketing efforts
designed to make such persons aware of
the available housing and their ability to
obtain it on a nondiscriminatory basis.

Nothing in the amendments to the Fair
Housing Act or their legislative history
would support a conclusion that
Congress sought to make choice-
broadening activities, such as the
Department's Affirmative Fair Housing
Marketing Program, unlawful
discriminatory housing practices.

Beyond these activities, both groups
of commenters recommended that the
final rule should indicate whether other
practices designed to promote integrated
housing patterns are permissible under
the Fair Housing Act. Generally, these
“pro-integrative” programs involve
practices which are designed and
operated to provide incentives for
persons to make housing choices in-a
manner which results in the furtherance
of integrated housing patterns.

The issue of programs designed to
promote integrated housing patterns
was considered by the Congress in
connection with an amendment to the
Fair Housing Amendments Act offered
in the House which would have made it
unlawful to use any preferences in the
provision of any dwelling based on race,
color, religion, gender or national origin.
Before the amendment was defeated,
Congressman Don Edwards, one of the
chief sponsors of the Fair Housing
Amendments Act, agreed to hold
hearings on the subject of pro-
integrative programs. (See 134 Cong.
Rec. H4903 (daily ed. June 29, 1988).)

Very recently, on December 12, 1988,
the House Committee on the Judiciary
Subcommittee on Civil and
Constitutional Rights held oversight
hearings on Fair Housing. In this
hearing; the subcommittee heard
testimony concerning the issues raised
in pro-integration efforts. In fact, much
of the testimony involved activities
which are the same as or similar to
those referred to in the comments on the
proposed rule.

In view of the legislative history
concerning pro-integration programs and
the Congressional action in this area,
the Department has determined that it
would not be appropriate to address the
issue of pro-integration programs in this
final rule.

Commenters pointed to several of the
illustrations in the proposed rule which
they believed could be read as
indicating that the Department would
view pro-integration activities as
constituting unlawful conduct.

The Department believes that the
illustrations contained in the proposed
rule accurately reflect the types of
activities which, when they result in
choice limitations, would constitute
unlawful conduct. However, in order to
assure that the Department's rule
implementing the Fair Housing Act does
not impact on the consideration of the
scope of permissible affirmative
activities to promote integration, the
Department has removed the
illustrations that the commenters
asserted could be construed as
impacting either positively or negatively
on the Congressional evaluation.
Specifically, the illustrations in
§§ 100.60(b)(5), 100.65(b)(2), 100.70(c)(1),
100.70{d)(1) and (2), 100.120(b)(1). (3). (4).
(5). 6, and (7), 100.130(b)(1) and (4) and
100.135(d)(1), (2), and (3) have been
removed. Further, the Department has
rejected comments suggesting changes
in § 100.70(a), and the addition of new
illustrations in §§ 100.70(c), 100.75(c),
100.130(c), and 100.135(d) to indicate
that pro-integration practices are
unlawful.

In addition, several commenters
requested that the provisions of the
proposed rule regarding unlawful
advertising practices in §100.50(b}{4) be
revised. The language in this section has
been changed to mirrow the language
contained in section 804(c) of the Fair
Housing Act relating to unlawful
advertising with respect to the sale or
rental of a dwelling.

Protection of New Covered Classes

In the preamble to the proposed rule,
the Department indicated that it
interpreted the protections afforded to




3236

Federal Register / Vol. 54, No. 13 / Monday, January 23, 1989 / Rules and Regulations

handicapped persons and families with
children in the same manner as the
protections provided to others under the
Fair Housing Act. A number of
commenters suggested that it was
unreasonable to assume that Congress
intended to provide the same
protections to the new classes of
persons afforded protection under the
amendments. One commenter supported
this position by suggesting that it would
be more appropriate to utilize standards
developed under the Equal Protection
Clause of the Fourteenth Amendment to
the Constitution in determining the
nature of the protections provided to
handicapped persons and families with
children. This commenter indicated that,
under such a standard, classifications
based on race and sex would stand on a
different footing from classifications
based on handicap and familial status,
and that differential treatment of the
handicapped or families with children in
some particular contexts could be
justified by a rational relationship to
legitimate interests, even where similar
differential treatment based on race or
sex could not be justified.

While it is true that the Congress, in
enacting Title VIII of the Civil Rights
Act of 1968, sought to assure that
persons would be accorded equal
protection of the law, the Constitutional
underpinnings of the law are also rooted
in the Commerce Clause.

In a memorandum on the
constitutionality of the Fair Housing
Law, the Department of Justice set forth
the support in the Commerce Clause for
the legislation, stating:

“Discrimination in housing affects this
interstate commerce in several ways.
The confinement of Negroes and other
minority groups to older homes in
ghettoes restricts the number of new
homes which are built and consequently
reduces the amount of building
materials and residential financing
which moves across state lines.
Negroes, especially those in the
professions or in business, are less
likely to change their place of residence
to another state when housing
discrimination would force them to
move their families into ghettoes. The
result is both to reduce the interstate
movement of individuals and to hinder
the efficient allocation of labor among
the interstate components of the
economy.

“The Commerce Clause grants
Congress plenary power to protect
interstate commerce from adverse
effects such as these. The power is not
restricted to goods or persons in transit.
It extends to all activities which affect
interstate commerce, even if the goods
or persons engaged in the activities are

not then, or may never be, traveling in
commerce. The power exists even when
the effects upon which it is based are
minor, or when taken individually, they
would be insignificant. It is sufficient if
the effects, taken as a whole, are
present in measureable amounts. And it
does not matter that when Congress
exercises its power under the Commerce
Clause, its motives are not solely to
protect commerce. It can as validly act
for moral reasons.” (footnotes omitted)
114 Cong. Rec. 2536-2537. (February 7,
1968)

The Department believes that the
legislative history of the Fair Housing
Act and the development of fair housing
law after the protections of that law
were extended in 1974 to prohibit
discrimination because of sex (Congress
amended sections 804, 805, and 806 by
adding sex to the classes of persons
protected under Title VIII, see section
808(b)(1) of the Housing and Community
Development Act of 1974, Pub. L. 93-383)
support the position that persons with
handicaps and families with children
must be provided the same protections
as other classes of persons.

Increased Liability

A significant number of commenters
asserted that providing protections to
persons with handicaps and families
with children would restrict their ability
to establish reasonable rules relating to
the availability and the use of facilities
provided in connection with dwellings.
These commenters also suggested that a
regulation requiring full access of
handicapped persons and children to all
facilities provided in connection with
dwellings, and requiring the rental of
dwellings on upper floors of a high-rise
building, would result in increased tort
liability.

The Department does not believe that,
in enacting the Fair Housing
Amendments Act, the Congress sought
to limit the ability of landlords or other
property managers to develop and
implement reasonable rules and
regulations relating to the use of
facilities associated with dwellings for
the health and safety of persons.
However, there is no support for
concluding that it is permissible to
exclude handicapped persons or
families with children from dwellings on
upper floors of a high-rise, based on the
assertion that such dwellings per se
present a health or safety risk to such
persons. Further, to permit such a
practice would render meaningless the
provisions of the law requiring that all
dwellings in buildings consisting of 4 or
more units and having one or more
elevators be accessible to and usable by
handicapped persons.

A number of commenters also urged
the Department, in its final rule, to
provide that a high-rise building could
be exempted from the familial status
provisions of the Act if it were certified
that the high-rise building did not
provide a safe and healthy living
environment for children. In support of
this type of exemption, several
commenters pointed to language
contained in Section 201 of the Housing
and Community Development Act of
1977 which directed that the Secretary
of HUD “prohibit high-rise elevator
projects for families with children unless
there is no practicable alternative." (See
section 8(c)(1) of the Housing Act of
1937 (42 USC 1437{(c)(1)).). There is
nothing in the Fair Housing Act to
indicate that Congress in any way
sought to limit the ability of families
with children to obtain dwellings in a
building other than those specifically
exempted under the Act. Further, the
department does not believe that the
language in the Housing and Community
Development Act of 1977, requiring HUD
approval of the use of high-rise projects
for providing housing for families with
children would support a provision in
this final rule which would provide an
exemption from coverage of the Fair
Housing Act for such buildings. As a
result, these comments have not been
adopted.

However, there is nothing in the
provisions of the Fair Housing
Amendments Act or its legislative
history that indicates that Congress
sought to impose any new liability on
the owners and managers of housing.
This interpretation is supported by a
colloquy between Senator Specter and
Senator Kennedy regarding the issue of
liability:

Mr. Specter. It is my understanding that. as
a result of this bill, a property owner does not
assume a greater degree of vicarious liability
as a result of injuries that may be caused by
the tenants in the expanded categories of
protected classes established under this bill. 1
believe it would be useful for the manager to
confirm that it is not the intent of Congress
that property owners will incur greater
vicarious tort liability as a result of this
statute because of the physical or mental
characteristics of the tenants covered by this
bill.

Mr. Kennedy. The Senator is correct.
Congress does not intend to alter vicarious or
secondary State tort law through the
provisions of this bill. There is no objective
evidence to link concerns about increased
liability with any of the protected classes.
and none should be assumed, Thus, we are
stating, as a matter of clarification, that there
is no relationship between this bill and
existing State vicarious and secondary
liability tort laws. 134 Cong. Rec. 510549
(daily ed. Aug. 2, 1988).
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Subpart A—General
Section 100.1 Authority.

The Fair Housing Amendments Act
authorizes the Secretary of Housing and
Urban Development to issue regulations
implementing the provisions of the Fair
Housing Act (42 U.S.C. 3600-3620). The
regulations contained in Part 100 are
being issued under the Secretary's
authority for the administration and
enforcement of the Fair Housing Act.

Section 100.5 Scope.

The Fair Housing Act provides, within
constitutional limitations, for fair
housing throughout the United States. It
provides that no person shall, on the
basis of race, color, religion, sex,
handicap, familial status, or national
origin, be subjected to discrimination in
the sale, rental or advertising for sale or
rental of dwellings, in the provision of
brokerage services, or in residential real
estate-related transactions. Section
100.5(a) and (b) indicates that this part
provides guidance as to the
Department's interpretation of the
coverage of the Fair Housing Act
regarding discrimination related to the
sale or rental of dwellings, the provision
of services in connection therewith, and
the availability of real estate-related
transactions.

Section 100.10 Exemptions.

The Fair Housing Act exempts certain
types of housing from the coverage of
the law. Section 807 of the Fair Housing
Act provides that, under certain
circumstances, religious organizations
and private clubs may limit the sale,
rental or occupancy of housing, owned
or operated for other than a commercial
purpose, to their members. Section 807
also provides that nothing in the
provisions regarding familial status
applies to housing for older persons.
Section 803 of the Fair Housing Act
provides that nothing in the Fair
Housing Act, other than the prohibitions
against discriminatory advertising,
applies to the sale or rental by an owner
of certain single family houses without
the use of a real estate broker or to the
rental of rooms in dwellings containing
living quarters occupied by no more
than four families, provided that the
owner actually occupies one of the
units. Section 100.10 of this part reflects
llhese exemptions to the coverage of the
daw,

Section 100.10(a)(3) states that nothing
in this regulation limits the applicability
of any reasonable local, State or Federal
restrictions on the maximum number of
occupants permitted to occupy a
dwelling unit. This paragraph
incorporates into the regulation the

revisions to section 807 of the Fair
Housing Act contained in section 6(d) of
the Fair Housing Amendments Act of
1988, That provision is intended to allow
reasonable governmental limitations on
occupancy to continue as long as they
are applied to all occupants, and do not
operate to discriminate on the basis of
race, color, religion, sex, handicap,
familial status, or national origin. H.R.
Rep. No. 711, 100th Congress, 2d Sess. 31
(1988) (“House Report”). No changes
have been made in this section of the
regulations.

A number of commenters indicated
that the proposed rule did not
adequately address the question of what
occupancy standards, if any, can be
used by persons in connection with the
sale and rental of dwellings. Many of
these commenters, generally persons
involved in the rental of dwellings and
associations representing owners and
managers of rental dwellings,
recommended that the final rule include
a HUD-developed occupancy standard,
and state that in the absence of a State
or local occupancy code, owners or
managers complying with the HUD
standard would be considered to be in
compliance with the Fair Housing Act
with respect to the treatment of families
with children. In the alternative, several
commenters recommended that HUD
indicate in the final rule that owners and
managers of rental housing would be in
compliance with the Fair Housing Act if
they developed and implemented
occupancy standards which are no less
stringent than occupancy guidelines
currently used in connection with HUD-
assisted housing programs.

While the statutory provision
providing exemptions to the Fair
Housing Act states that nothing in the
law limits the applicability of any
reasonable Federal restrictions
regarding the maximum number of
occupants, there is no support in the
statute or its legislative history which
indicates any intent on the part of
Congress to provide for the development
of a national occupancy code. This
interpretation is consistent with
Congressional reliance on and
encouragement for States and localities
to become active participants in the
effort to promote achievement of the
goal of Fair Housing. Further, while the
Department has developed occupancy
guidelines for use by participants in
HUD housing programs, these guidelines
are designed to apply to the types and
sizes of dwellings in HUD programs and
they may not be reasonable for
dwellings with more available space
and other dwelling configurations than
those found in HUD-assisted housing.

On the other hand. there is no basis to
conclude that Congress intended that an
owner or manager of dwellings would
be unable in any way to restrict the
number of occupants who could reside
in a dwelling. Thus, the Department
believes that in appropriate
circumstances, owners and managers
may develop and implement reasonable
occupancy requirements based on
factors such as the number and size of
sleeping areas or bedrooms and the
overall size of the dwelling unit. In this
regard, it must be noted that, in
connection with a complaint alleging
discrimination on the basis of familial
status, the Department will carefully
examine any such nongovernmental
restriction to determine whether it
operates unreasonably to limit or
exclude families with children.

Several commenters requested advice
regarding the application of the Fair
Housing Act to the sale of condominium
and cooperative units and mobile homes
by private persons.

As indicated in the proposed rule, the
prohibitions against discrimination
apply to all types of dwellings, including
condominiums, cooperatives and mobile
homes. Thus, discrimination in the sale
or rental of such dwellings would be
unlawful. However the Fair Housing Act
provides a limited exemption for the
sale of certain single family houses, and
§ 100.10(c) describes this statutory
exemption. Specifically, this section
indicates that the Fair Housing Act
exempts from the provisions prohibiting
discrimination any single family house
sold by an owner, subject to certain
conditions: the owner may not own or
have an interest in more than three such
houses at any one time; in the case of
the sale of a single family house in
which the owner was not the most
recent occupant prior to its sale, the
owner may not have made any other
such sale within the preceding twenty-
four months; and the unit must be sold
or rented without the use of a real estate
broker or agent, and without the use of
any discriminatory advertisement.

Thus, the sale of a single family house,
including the sale of a condominium or
cooperative unit or a mobile home, by
an owner would not be covered by the
provisions of the Fair Housing Act,
provided that the limitations in
§ 100.10(c) are met. However, it must be
noted that the exemption in this section
applies only to the owner of such a
dwelling, and that the cooperative or
condominium or mobile home park
would be prohibited from engaging in
any discriminatory conduct with respect
to the dwelling notwithstanding the fact
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that the conduct of the owner was not
covered.

Section 100.20 Definitions.

Section 100.20 provides definitions to
be used for terms in Part 100. The
definition of the term “dwelling” in the
proposed rule stated that the term
include mobile home parks,
condominiums and cooperatives. A
number of comments aruged that
cooperatives, condominiums and mobile
homes are not "dwellings” within the
meaning of the statutory definition of
the term. The Department disagrees. The
statutory definition of a dwelling is "“any
building, structure, or portion thereof
which is occupied as, or designed or
intended for occupancy as, a residence
by one or more families, and any vacant
land which is offered for sale or lease
for the construction or location thereon
of any such building, structure, or
portion thereof." This definition is
clearly broad enough to cover each of
the types of dwellings enumerated in the
proposed rule: mobile home parks,
trailer courts, condominiums,
cooperatives, and time-sharing
properties. Several commenters
suggested that the definitions of the
terms “dwelling” and “'person” should
be expanded to provide some
illustrations, particularly in the areas
relating to handicap and familiar status.

Other commenters recommended that
the final rule should contain the same
definitions as those provided in the Fair
Housing Act. These commenters
indicated that the addition of certain
types of persons, or certain examples of
dwellings, could be viewed as indicating
f restriction not contemplated in the

aw.

The Department has determined that,
on balance, the need to leave open the
extent and scope of the terms defined in
the Fair Housing Act outweighs the need
to provide comprehensive examples in
connection with this rulemaking. As a
result, the definitions of the terms
“dwelling" and "“person” have been
revised to read as set forth in the
statute.

A number of commenters objected to
the inclusion of the phrase “is about to
occur” in the definition of the term
“aggrieved person”. These commenters
suggested that the addition of this
phrase was inappropriate in that it
would make unlawful acts that have not
occurred.

The definition of the term “aggrieved
person”, as any person who claims to
have been injured by a discriminatory
housing practice, or who believes that
he or she will be injured by a
discriminatory housing practice that is
about to occur, is statutory and has not

been changed in the final rule. The
phrase “is about to occur” applies to a
number of situations in which it is clear
to a person that, if he or she takes an
action, he or she will be subjected to a
discriminatory act which will result in
an injury. In such cases, the Fair
Housing Act does not require these
persons to expose themselves to the
injury involved with the actual act of
discrimination before filing a comlaint.

A number of commeters suggested
that the definition of aggrieved person
be expanded to incorporate into the text
of the rule the statement in the preamble
to the proposed rule that an “aggrieved
person includes a fair housing
organization as well as a tester or other
person who seeks information about the
availability of dwellings to determine
whether discriminatory housing
practices are occurring.” In addition,
several commenters suggested that
references to providers of group homes
for handicapped persons also be added
to the definition.

As indicated above, the Department
has determined that the definitions in
these regulations which are terms
defined in the Fair Housing Act should
contain the statutory language.
However, the Department has
consistently interpreted the provisions
of the fair housing law to permit the
filing of a complaint by any person or
organization which alleges that a
discrimintory housing practice has
occurred or is about to occur and which
will result in an injury to them.

The proposed rule defined the
“broker” or “agent” as any person
authorized to perform an action on
behalf of another person regarding any
matter related to the sale or rental of
dwellings, including offers, solicitations
or contracts, and the administration of
matters regarding such offers,
solicitations or contracts or any real
estate-related transactions. Several
commenters pointed out that the Fair
Housing Act did not contain a definition
of these terms. These commenters also
pointed out that the specific definition of
these terms, for the purpose of this
regulation, could result in a limitation on
the types of persons who would be
considered as brokers or agents in
connection with any other aspect of a
housing transaction.

The Department did not intend, in the
proposed rule, to establish a universal
definition of the terms “broker" or
“agent.” However the Department
believes that since these terms appear in
numerous places throughout the rule,
guidance is necessary with respect to
the scope of persons who are considered
to be brokers and agents, particularly
when such persons are involved in the

sale or rental of dwellings. Therefore, a
definition of the terms “broker™ or
“agent" has been retained in the final
rule. In order to avoid confusion as to
whether persons otherwise involved in
housing transactions are acting as
brokers or agents, the definition has
been revised to provide that a broker or
agent “includes” rather than “means"
persons described in the definition.

Several persons indicated that the
term “person in the business of selling
or renting dwellings”, which was
included as a defined term in the
proposed rule, was never used in the
text of the rule. These commenters
suggested that the definition of this term
be deleted. These commenters are in
error, since the term appears in the
exemption for the sale or rental of a
single family house by an owner, in
§ 100.10(c)(1)(ii). The definition, which is
taken from section 803(c) of the Fair
Housing Act, has been retained in the
final rule.

The remaining definitions in the
proposed rule have not been changed in
the final rule.

Subpart B—Discriminatory Housing
Practices

Section 100.50 Real estate practices
prohibited.

Section 100.50 of the rule states that
Subpart B provides the Department's
interpretation of the conduct made
unlawful under section 804 and section
806 of the Fair Housing Act. In general,
these provisions describe conduct made
unlawful with regard to any aspect
related to the sale, rental, or advertising
of dwellings and to the provisions of
brokerage services and facilities in
connection with the sale or rental of
dwellings.

Section 100.50(b) describes the
specific conduct made unlawful in
relation to the sale or rental of
dwellings. The conduct described in this
section forms the basis for the
subsequent sections in Subpart B. Each
of the subsequent sections provides
illustrations of the scope and
applicability of the rule to specific sales,
rental and brokerage activities.

While the illustrations are set forth
under the section of Subpart B which is
most applicable to the discriminatory
conduct described, § 100.50 indicates
that an action described in one section
can constitute a violation under other
sections as well. In addition, the
illustrations of discriminatory conduct in
this subpart are only examples of
discriminatory conduct that violates the
Fair Housing Act and are not intended
to limit the scope of discrimination in
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housing made unlawful under the Fair
Housing Act.

With the exception of the revision of
§ 100.50(b)(4), which was discussed
earlier in this preamble, no changes
have been made in the text of § 100.50.

Section 100.60 Unlawful refusal to sell
or rent or to negotiate for the sale or
rental.

Section 100,60 describes the actions
which constitutes a refusal to sell or rent
a dwelling when a bona fide offer is
made or a refusal to negotiate with
persons for the sale or rental of a
dwelling and which are unlawful when
they are taken because of race, color,
religion, sex, handicap, familiar status,
or national origin.

As discussed earlier, the illustration
contained in § 100.60 (b) (5) has been
removed, and the subsequent illustration
has been renumbered accordingly. No
other changes have been made in this
section of the final rule.

Section 100.65 Discrimination in terms,
conditions and privileges and in
services and facilities.

Section 100.65 provides that
differences in the treatment of persons
in connection with the provision of
services and facilities or in the terms or
conditions relating to the sale or rental
of a dwelling because of race, color,
religion, sex, handicap, familial status,
or national origin constitute
discriminatory housing practices.

The illustrations in § 100.65(b)
indicate that the coverage of this section
extends beyond restrictions or
differences in a lease or sales contract
and the provision of different levels of
maintenance. This section provides that
denials of, or limitations on the use of
privileges, services or facilities, relating
to the sale or rental of a dwelling
because of race, color, religion, sex,
handicap, familial status, or national
origin are also discriminatory housing
practices.

In order to indicate the broad range of
conduct which would constitute
different terms and conditions, the
department has added another
illustration to this section
(8 100.65(b)(5)) indicating that denying
or limiting services or facilities to
persons based on a person failing or
refusing to grant sexual favors can
constitute a discriminatory housing
practice.

A large number of comments received
from persons owning or managing rental
housing and associations representing
such persons disagreed with the
Department's interpretation of the Fair
Housing Act as precluding different
security deposit require nents for

persons with handicaps and families
with children. These comments
generally took the position that mobility
impaired persons in wheelchairs and
small children would cause more
damage to the interior of dwellings, thus
justifying the need for additional
security to cover the exposure of the
owner or manager to make needed
repairs when units occupied by such
persons are vacated. Since the
Department has determined that in
enacting the Fair Housing Act, Congress
sought to provide the same protections
to persons with handicaps and families
with children as were made available to
other classes of protected persons, no
change in the illustration in

§ 100.65(a)(1) has been made.

A number of commenters indicated
that they customarily provided for
reduced security deposits for elderly
persons renting units and asked whether
continuing such practice would place
them in violation of the Fair Housing
Act. As long as such a policy is based
solely on age, is available to persons if
there are children in the family, and is
not otherwise operated in a manner that
results in the exclusion of families with
children, such a practice would not be
unlawful,

Another commenter indicated that
charges for the provision of water,
electricity, refuse collection and other
services have have been based on the
number of persons who occupy a
dwelling and asked whether such a
policy would be permissible. In order to
determine whether such a policy is
permissible, it would be necessary to
understand more fully why it was
implemented and how it actually
operates. Further, since policies such as
this would require review on a case by
case basis, the Department has
determined that addressing this issue in
the final rule would not be appropriate.

As discussed earlier in the preamble,
the illustration in § 100.65(b)(2) has been
removed, pending Congressional review
of pro-integration programs,

Section 100.70 Other prohibited sale
and rental conduct,

Section 100.70 provides that restricting
or attempting to restrict the housing
choices of persons, or engaging in any
conduct relating to the sale or rental of a
dwelling that otherwise makes
unavailable or denies dwellings,
because of race, color, religion, sex,
handicap, familial status, or national
origin, is a discriminatory housing
practice.

Section 100.70(c) describes actions
which result in limitations of housing
choice that would violate the Fair
Housing Act. These practices, which are

commonly referred to as “steering,"
include practices designed to discourage
persons from seeking housing in a
particular community, neighborhood, or
development because of race, color,
religion, sex, handicap, familial status,
or national origin.

The illustrations in § 100,70(c)(1),
(d)(1) and (d)(2) of the proposed rule
have been removed in response to
comments regarding Congressional
activity in the area of affirmative action
to promote integrated housing. In
addition, it should be pointed out that
the Department did not intend in the
illustration in § 100.70(d)(2) of the
proposed rule to imply that language or
sign interpreters were required with
respect to transactions involving a
person who can not speak English or
who has a hearing or vision impairment.
The remaining illustrations in the
section have been renumbered.

In the preamble discussion of § 100.70
in the proposed rule, it was stated, as an
example, that a private developer's
market-based decision to include only
efficiency apartments in a new
development would not violate the Fair
Housing Act even though, “as a
practical matter, such housing would be
unavailable to families with children.” A
commenter pointed out that it would be
possible for a single parent and child to
live in an efficiency or one bedroom
apartment, and that the example was
not illustrative of a situation in which
housing would be unavailable to
families with children. The Department
agrees with the commenter's assertion,
However, even though the example may
have been flawed, the Department
wishes to reiterate that it does not
interpret the Fair Housing Act as
precluding the construction of apartment
buildings with small units.

In order to clarify that an unlawful
refusal to deal with brokers and agents
includes a refusal based on the race,
color, religion, sex, handicap, familial
status, or national origin of the broker or
agent as well as the race, color, religion,
sex, handicap, familial status, or
national origin of one or more of their
clients the illustration in § 100.70(d)(2)
has been revised.

A number of commenters suggested
that the proposed rule did not address
specifically situations in which families
are discouraged from obtaining housing
because of the presence or possible
presence of children. As discussed
earlier in this preamble, the illustrations
provided in the final rule are intended to
described discriminatory housing
practices generally and are not intended
to be exhaustive descriptions of all
conduct made unlawful under the Fair
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Housing Act. For this reason, the
department has determined not to add a
separate illustration with respect to
steering conduct based on familial
status. Farther, the illustrations in
§ 100.70(c) {2) and (3) indicate conduct
designed to discourage persons from
obtaining a dwelling by exaggerating
drawbacks or by communicating that
certain persons are incompatible with
existing residents is unlawful. The
department believes that these
illustrations make it clear that
representing that certain housing would
not be appropriate for, or would not be
available to families with children
would be prohibited under the Act.
Several commenters also noted that
the proposed rule did not address
discriminatory local land use, health
and safety, and zoning rules that
eliminate community housing
opportunities. As indicated in the
preamble discussion relating to Subpart
D of this rule, the department has
determined not to publish rules
regarding issues relating to local
government exercise of police powers in
the areas of land use and zoning,
However, as discussed in the preamble
to the proposed rule, discrimination in
the provision of those services and
facilities which are prerequisites to
obtaining dwellings, including refusals
to provide municipal services or
adequate property or hazard insurance
because of race, color, religion, sex,
handicap, familial status or national
origin render housing unavailable in
violation of the Fair Housing Act. In
order to indicate that the refusal to
provide, or the provision of different
municipal services or facilities and
property or hazard insurance for
dwellings because of race, color,
religion, sex, handicap, or national
origin can constitute a violation of “the
otherwise make unavailable or deny”
provisions in the Act, the language in
§ 100.70(d) has been revised and a new
illustration (§ 100.70(d}{4)) has been
added. In addition, the illustration
relating to discriminatory
advertisements in § 100.70{d)(8) of the
proposed rule has been removed, since
such practices are more appropriate to
the conduct made unlawful under
§ 100.75 of the rule.

Section 100.75 Discriminatory

advertisements, statements, and notices.

Although the Fair Housing
Advertising Regulations (24 CFR Part
109) apply to all advertising for
dwellings, the Department believes that
it is appropriate, in connection with
regulations describing prohibited
conduct related to the sale or rental of
housing, to include additional guidance

as to prohibited conduct regarding this
specific area. Section 100.75 describes
prohibited conduct related to
advertisements, notices and statements
by persons engaged in the sale or rental
of housing or in the printing and
publishing of such advertisements,
notices and statements.

No comments raised substantial
issues regarding this provision, and it
has been included in the final rule as it
was proposed.

Section 100.80 Discriminatory
representations on the availability of
dwellings.

Section 100.80 states that the
provision of inaccurate or untrue
information about the availability of
dwellings for sale or rent because of
race, color, religion, sex, handicap,
familial status, or national origin
constitutes a violation of the Fair
Housing Act. A person who receives the
inaccurate or untrue information need
not be an actual seeker of housing in
order to be the victim of a
discriminatory housing practice under
this section.

A number of commenters requested
that the final rule specifically indicate
that the provision of inaccurate
information to “testers” because of race,
color, religion, sex, handicap, familial
status, or national origin is unlawful
under the Fair Housing Act. These
commenters also recommended that the
final rule should state that “testers” who
are provided inaccurate information are
persons aggrieved by a discriminatory
housing practice who may file a
complaint with the Secretary.

In response to these comments, an
additional illustration has been added to
this section which indicates that the
provision of false or inaccurate
information regarding the availability of
dwellings to any person, including
testers, because of race, color, religion,
sex, handicap, familial status, or
national origin would be unlawful ander
the Fair Housing Act.

Section 100.85 Blockbusting.

Blockbusting consists of any effort, for
profit, to induce or attempt to induce a
person to sell or rent a dwelling by
representations regarding the entry into
a neighborhood of a person or persons
of a particular race, color, religion, sex,
handicap, familial status, or national
origin, or with a handicap. Proposed
§ 100.85(b) stated that it was not

- necessary that there be in fact a profit

realized as a result of blockbusting, as
long as the availability of profit was a
factor involved in the blockbusting
activity. A number of commenters
indicated that the term “blockbusting”

was archaic and could be misread as
meaning only efforts to get people to
move out of a block, In addition, these
commenters suggested that the language
“as long as the availability of profit was
a factor* would be confusing, since most
law in the area has focused on whether
a profit-oriented business is involved as
well as whether the actions were taken
for profit.

The description of the conduct made
unlawful under § 100.85 follows the
statutory prohibitions against
discrimination under section 804{e) of
the Fair Housing Act. These practices
have generally been referred to as
blockbusting, and the term appears in
the statule. The specific activities made
unlawful under section 804(e) would not
be limited merely because of the use of
the term "blockbusting"”. Therefore, the
Department has determined that, while
another more current term also may
aptly describe the type of activities
covered by this section (e.g. panic
selling and panic buying), changing the
terminology in this area could result in
substantial confusion as to whether the
change in accepted terminology implied
any change in the coverage of the
provision. In addition, the Department
believes that the language in the
proposed rule regarding profit as a
factor in unlawful blockbusting
activities accurately describes the
breadth of activities covered.

Because the illustration in
§ 100.85(c)(3) could be misinterpreted as
implying that blockbusting activity
involving uninvited solicitations for
listings would violate the Act only if
different or more intensive solicitation
activity were involved, this illustration
has been removed in the final rule.
However, in order to make clear that
such practices can constitute
discriminatory housing practices, the
illustration in § 100.85(c}(1) has been
revised to include a specific reference to
uninvited solicitation for listings which
would constitute a violation of the Act.

Section 10096 Discrimination in the
provision of brokerage services.

Section 100.90 reflects the prohibition
in the Fair Housing Act against denying
any person access to, or membership or
participatien in, any maultiple listing
service, real estate brokers' organization
or facility relating to the business of
selling or renting dwellings on account
of race, color, religion, sex, handicap,
familial status, or national origin. This
section also states that it is unlawful to
discriminate against any person in the
terms or conditions of such access,
membership or participation because of
race, color, religion, sex, handicap,
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familial status, or national origin.
Several commenters requested that the
Department provide an additional
example of unlawful conduct relating to
restrictions on access to service through
area limitations. In response to these
commenters, a new illustration
describing unlawful discrimination in
establishing geographic boundaries or
office or residence requirements
because of race, color, religion, sex,
handicap, familial status, or national
origin has been added to this section.

Subpart C—Discrimination in
Residential Real Estate-Related
Transactions

Section 100.110: Discriminatory
practices in residential real estate-
related transactions.

Section 100,110 indicates the general
prohibition against discrimination in the
availability of, or in the terms or
conditions imposed in, any residential
real estate-related transaction because
of race, color, religion, sex, handicap,
familial status, or national origin. The
prohibitions against discrimination in
Subpart C apply to any person or other
entity whose business includes engaging
in residential real estate-related
transactions.

Several commenters recommended
that the statement of general prohibition
against discrimination in residential
real-estate related transactions
incorporate by reference, into the Fair
Housing Act regulations, the regulatory
implementation of the Equal Credit
Opportunity Act by Federal financial
regulatory agencies.

The Equal Credit Opportunity Act (15
U.S.C. 1691) makes it unlawful, in part,
to discriminate against persons on the
basis of race, color, religion, sex,
national origin, marital status or age in
any aspect related to a credit
transaction.

The Equal Credit Opportunity Act
provides for administrative enforcement
by specified Federal financial regulatory
agencies and empowers the Federal
Trade Commission to provide for overall
enforcement of the Act.

HUD has no enforcement authority
under the Equal Credit Opportunity Act
and no enforcenient responsibility with
respect to implementing regulations
published by the Federal financial
regulatory agencies under the Equal
Credit Opportunity Act. As a result, the
inclusion of such regulations in this
section by reference would have no
legal effect. This comment has been
rejected.

Section 100.115 Residential real estate-
related transactions.

This section incorporates into Part 100
the definition of the term “residential
real estate-related transaction
contained in section 6(c) of the Fair
Housing Amendments Act of 1988.

Section 100.120 Discrimination in the
making of loans and in the provision of
other financial assistance,

Section 100.120 states that it is
unlawful for a person or entity engaged
in residential real estate-related
transactions to discriminate against
persons because of race, color, religion
sex, handicap, familial status, or
national origin in making available
loans or other financial assistance
relating to dwellings. The prohibitions
against discrimination in the making of
loans and in the provision of other
financial assistance reflects the
language relating to discrimination in
the financing of housing under Title VIII
of the Civil Rights Act of 1968.

In connection with the development of
§ 100.120, the Department has been
guided by its experience in connection
with the past administration and
enforcement of Title VIIL Since the
definition of the term “residential real
estate-related transactions” covers
loans and other financial assistance
which are secured by residential real
estate, the defininition expands the
types of financing transactions which
were previously covered by the
nondiscrimination requirements of Title
VIIL. However, there is nothing in the
legislative history of the Fair Housing
Amendments Act of 1988 to indicate that
the Congress intended that loans and
other assistance secured by a dwelling
be treated any differently than loans for
the purchase, construction,
improvement, repair, or maintenance of
a dwelling. Thus, this section applies
equally to both types of loans.

As discussed earlier in this preamble,
the illustrations of the application of this
section that were contained in
§ 100.120(b)(1), (3), (4). (5}, (6). and (7) of
the proposed rule have been removed,
pending Congressional action on the
issue of pro-integration activities.

Section 100.125 Discrimination in the
purchasing of loans.

The principal change in the nature of
the conduct made unlawful regarding
loans and other assistance with respect
to dwellings is the inclusion of activities
relating to the purchase of such loans. In
prohibiting discrimination in the
purchasing of loans, Congress extended
the coverage of the Fair Housing Act to
conduct in the secondary mortgage

market, However, the House Report on
the Fair Housing Amendments Act of
1988 states, with regard to this
expanded coverage, "The Committee
does not intend that those purchasing
mortgage loans be precluded from taking
into consideration factors justified by
business necessity (including
requirements of Federal law) which
relate to the financial security of the
transaction or the protection against
default or diminution in the value of the
property.” House Report at 30.

Section 100.125 sets forth the new
coverage of secondary mortgage market
activities under the Fair Housing Act.
Since the protections provided under
this section are new, the illustrations of
discriminatory housing practices in this
section focus on general areas of
unlawful conduct under the Act. In this
respect, the illustrations indicate that
conduct made unlawful with regard to
secondary mortgage market activities
includes actions taken with respect to
the purchase and pooling of mortgage
loans as well as with respect to the
terms and conditions of the sale of
securities issued on the basis of such
loans.

Commenters on this section were in
general agreement with the overall
content of the provisions in the
proposed rule but recommended that
certain language in the House Report,
which they pointed out was also used by
Senator Kennedy in a colloquy with
Senator Sasser on the floor of the
Senate, see 134 Cong. Rec. S10549 (daily
ed. Aug. 2, 1988), be included in the text
of the rule. Since there is a clear
indication of congressional intent with
respect to transactions involving the
purchasing of loans, language relating to
factors justified by business necessity
have been added. Thus, this provision
would not preclude considerations
employed in normal and prudent
transactions provided that no such
factor may in any way relate to race,
color, religion, sex, handicap, familial
status or national origin.

One commenter representing
mortgage bankers indicated that the
term “'purchasing” of housing loans in
the mortgage banking business could
involve a number of different and
unrelated types of activities. This
commenter described mortgage loan
activities engaged in by mortgage
bankers as involving the originating,
selling and servicing of mortgages. This
commenter pointed out that, in mortgage
banking, the term “purchasing” has been
used loosely to describe the purchase of
rights to service mortgages. In this
process, the equitable interest in the
loan remains unaffected but the legal
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title to the loan and the right to service
the loan and retain servicing fees has
been purchased. Based on this
description, the commenter indicated its
belief that such transactions would be
outside the coverage of the Fair Housing
Act because such transactions did not
involve any financing decision by the
purchaser (since the loan had been
closed prior to the purchase of servicing
rights) and suggested that the final rule
define the term “purchase” in a manner
to exclude such transactions from the
Fair Housing Act.

Section 805 of the Civil Rights Act of
1968 made it unlawful “to deny a loan or
other financial assistance to a person
applying therefor * * * orto
discriminate against him in the fixing of
the amount, interest rate, duration, or
other terms or conditions of such loan or
other financial assistance * * *"

In amending this section of the Fair
Housing Act, Congress revised the
thrust of the prohibitions covered under
Section 805 to protect persons from
discrimination in residential real estate-
related transactions which were defined
to include “the purchasing of
loans * * * secured by residential real
estate.”

Under the Fair Housing Act, the
nature of discriminatory conduct no
longer can be limited to matters relating
to the actual provision of financing.
Further, the fact that the interest
transferred in the servicing transaction
involves only the legal title to the loans
would not be a basis for concluding that
there has not been a residential real
estate-related transaction. For these
reasons the recommendation in the
comment has not been adopted in the
final rule.

Section 100.130 Discrimination in the
terms and conditions for making
available loans or other financial
assistance.

Section 100.130 states that it is
unlawful to impose different terms or
conditions for the availability of a loan
or other financial assistance for a
dwelling or which is, or will be secured
by a dwelling because of race, color,
religion, sex, handicap, familial status,
or national origin.

As discussed earlier in the preamble,
the illustrations proposed in § 100.130(b)
(1) and (4) have been removed from the
final rule in order to avoid anticipating
the results of engoing congressional
analysis of issues relating to pro-
integrative programs. Other illustrations
and the general provision regarding
discriminatory conduct under this
section were not the subject of
significant comment and have been
retained in the final rule.

A substantial number of commenters
had significant concerns relating to the
issue of “redliring"” as it was discussed
in the preambie to the proposed rule.
Much of the concern relating to this
discussion focused on the statement that
financial transactions in many cases
involve “legitimate business judgments
and complex financial, economic and
social issues and problems"”. Many of
the commenters asserted that this
statement could be read to indicate that
proof of actual intent to discriminate
would be required in order to establish
unlawful redlining under the Fair
Housing Acl. Other commenters
indicated that the quoted language could
be read as creating other considerations
beyond those necessary in the business
of making a decision on a loan (i.e.,
economic and social issues and
problems) which have not been
traditionally evaluated in the
investigation of fair housing complaints
and which are not relevant to the
making of loans.

The Department agrees with the
commenters that economic and social
issues and problems are not relevant in
connection with the review and analysis
of cases under the Fair Housing Act.
However, the Department does not
believe that the reference to legitimate
business judgments implies that proof of
intent to discriminate is or is not
required in redlining cases. The
language in the preamble was intended
to indicate that, in the decision to
provide loans or other financial
assistance, a lender may consider
factors justified by business necessity,
provided that such factors are unrelated
to race, color, religion, sex, handicap,
familial status, or national origin. This
articulation is consistent with the
preamble discussion relating to the
purchasing of loans and the revised text
of § 100.125 of the final rule.

Several commenters urged that the
prohibition against redlining be included
in the rule text. However, in view of the
removal of the illustrations in
§ 100.130(1) (b) and (4), the Department
has determined that it would not be
appropriate to add such an illustration.

Section 100.135 Unlawful practices in
the selling, brokering, or appraising of
residential real property.

The prohibitions against
discrimination because of race, color,
religion, sex, handicap, familial status,
or national origin in connection with
residential real estate-related
transactions apply to the selling,
brokering and appraising of residential
real property. Section 100.135(a) of the
proposed rule stated that it is unlawful
for any person whose business includes

engaging in the selling, brokering or
appraising of residential real property to
discriminate against any person in
making available such services, orin the
terms or conditions of such services,
because of race, color, religion, sex,
handicap, familial status, or national
origin. Paragraph (a) of the final rule has
been revised for the sake of clarity. It
states that it is unlawful for any person
or other entity whose business includes
engaging in the selling, brokering or
appraising of residential real property to
discriminate against any person in
making available such services or in the
performance of such services because of
race, color, religion, sex, handicap,
familial status or national origin.

- For the purpose of this rule, the term
“appraisal” means an estimate or
opinion of the value of a specified
residential real property made in a
commercial context in connection with
the sale, rental, financing or refinancing
of a dwelling or with any other
residential real estate-related
transaction, whether the appraisal is
oral or written, or transmitted formally
or informally.

The Fair Housing Act provides a
specific exemption related to appraisals,
stating that nothing in the Act prohibits
a person in the business of furnishing
appraisals of real property to take into
consideration factors other than race,
color, religion, sex, handicap, familial
status, or national origin. However, the
Department indicated in the preamble to
the proposed rule its position that
consideration of any factor because of
race, color, religion, sex, handicap,
familial status, or national origin dees
constitute a discriminatory housing
practice,

Two professional organizations
representing appraisers agreed with the
description of the coverage of appraisal

- practices but suggested that the

language used in the illustrations could
be read as precluding, in certain
instances, the use of observable,
verifiable data that affect the market
value of property in a particular area,
such as the proximity of certain facilities
or services. In this respect, they
suggested that the illustrations in this
section should be revised to reflect more
clearly the fact that appraisers can
consider any factors other than race,
color, religion, sex, handicap, familial
status, or national origin in the appraisal
of residential real property.

The illustrations in § 100.135(d) (1),
(2), and (3) have been removed in the
final rule, pending the result of
congressional action with respect to the
issue of pro-integrative activities, and
since the regulation incorporates the
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statutory language on the use of other
factors. In addition, paragraph (d) has
been shortened and revised so that it
will not inadvertently prohibit
appraisers from considering factors
which may lawfully be considered.
paragraph (d) of the final rule states that
practices which are unlawful under
§100.135 include, but are net limited to,
using an appraisal of residential real
property in connection with the sale,
rental, or financing of any dwelling
where the person knows or reasonably
should know that the appraisal
improperly takes into consideration
race, color, religion, sex. handicap.
familial status or national origin. The
word “improperly" was added so that it
will be absolutely clear that an

appraisal may, for example, consider an
adaptable physical environment as a
positive factor in estimating the value of
residential real property. However, the
Department wishes to stress that it
would not be proper or lawful, for
example, to consider factors such as
race, sex or national origin in appraising
residential real property.

These commenters also indicaled that
the use of the term “commercial
context” in §100.135(b) would lead to
confusion within the appraisal industry
as to the type of structures to which the
nondiscrimination requirements in the
Fair Housing Act apply.

The use of the term *‘commercial
context' in the regulation was intended
to indicate that the situations covered
were directly related to conduct of the
business of appraising and were not
intended to diminish the rights of
persons with respect to their private
rights under the First Amendment. To
avoid the possibility of confusion in this
area, the word "business" has been
substituted for “commercial” in this
section,

Subpart D—Prohibitions Against
Discrimination Because of Handicap

Section 100.200 Purpose.

Section 100.200 is unchanged from the
vroposed rule. It explains that the
purpose of Subpart D is to effectuate the
provisions concerning handicap in the
Fair Housing Amendments Act of 1988.
No comments were received on
§ 100.200.

Section 100.201 Definitions.

Section 100.201 proposed definitions
to be used for terms used only in
Subpart D. The definitions in Subpart A
also apply to Subpart D. Substantial
comments were received on the
definitions in the proposed rule that are
discussed below. The other definilions
have not been modified.

An editorial change has been made to
the final definition of “accessible”. The
proposed rule stated that a public or
common use area that complies with the
appropriate requirements of ANSI
A117.1 or another standard that affords
handicapped persons access essentially
equivalent to or greater than that
required by ANSI A117.1 is “accessible".
The final rule states more simply that a
public or common use area that
complies with the appropriate
requirements of ANSI A117.1-1986 or a
comparable standard is “accessible".
The final sentence of the definitions of
“accessible route’ and “building
entrance on an accessible route” have
also been changed for the sake of
consistency.

“ANSI A117.1" means the American
National Standard for buildings and
facilities providing accessibility and
usability for physically handicapped
people. The American National
Standards Institute, Inc. (ANS]) is a
private, national organization that
publishes standards on a wide variety of
subjects. The Secretariat that developed
the 1986 edition of the ANSI standard
was composed of the National Easter
Seal Society, the President’'s Committee
on Employment of the Handicapped,
and HUD. The current version of these
standards was published in 1986 and is
referred to as "ANSI A117.1-1986".

The preamble of the proposed rule
explained that whenever ANSI A117.1 is
used in Subpart D, the reference is to the
most recently published edition of ANSI
A117.1 as of the date bids for
construction of a particular building are
solicited. A number of commenters
suggested that this statement should
appear in the text of the regulation.
Other commenters objected that an
“open-ended” reference to future ANSI
standards represents an unlawful
delegation of the Department's
rulemaking authority. According to
these commenters, HUD should refer to
a specific edition of the AMSI standards
in its rule and should incorporate future
editions only through rulemaking
proceedings. Because of this concern the
definition of ANSI A117.1 in the final
rule is defined as the 1986 edition of
ANSI ("ANSI A117.1-1986."). The
Department intends to propose to
amend the definition of ANSI as future
editions of ANSI are published.

“Building" means a structure, facility
or the portion thereof that contains or
serves one or more dwelling units. For
example, a structure that serves one or
more dwelling units includes a structure
containing recreational facilities for
residents of an apartment complex. A
substantial number of comments were
received on this definition as it applies

to townhouses. The application of
Subpart D to townhouses is discussed in
connection with the definition of the
term “‘covered multifamily dwellings".

- The definition of "building" has not

been changed from the propesed rule.

“Common use areas’ means rooms,
spaces or-elements inside or outside a
building that are made available for the
use of residents of a building or the
guests thereof. The proposed rule cited
as examples of commen areas hallways,
lounges, lobbies, laundry rooms, refuse
rooms and passageways among and
between buildings: A number of
commenters suggested that mailrooms
and recreational areas be added to this
list. Other commenters, including the
National Apartment Association, argued
that the definition should not include
“public amenities’" such as swimming
pools, jacuzzis, hot tubs, saunas or
exercise facilities. They suggest that the
legislative history is silent with respect
to such facilities.

The definition of common use areas in
the rule is a close adaptation of the
definition of the term “common use” in
ANSI A117.1-1986. Since the Act makes
specific reference to ANSI, the
Department believes that Congress
intended that the ANSI definition apply.
Furthermore, the House Report states
that the Act’s requirement that the
public and common use portions of
covered multifamily dwellings be
readily accessible to and usable by
handicapped persons “means that
hallways, lounges, lobbies, passageways
among and between buildings and other
common areas and facilities not contain
barriers to entrance and use by
handicapped persons.” House Report at
26 (emphasis supplied). Mailrooms and
recreational areas can fairly be read as
falling within this description.
Therefore, these two additional
examples have been added to the list of
common use areas because they fall
within the definition. The list in the final
rule is illustrative and not exclusive. In
this regard, the Department notes that
the House Report states that the Act
does not require that all entrances to
public and common use areas be made
accessible to handicapped persons.
Rather, the Act requires that “one
regular entrance to such areas be
accessible to handicapped persons for
the same purpose for which it is used by
others.” Id. Further, the Act does not
require that amenities be installed. "The
intent of the language is that only if such
amenities are provided, then they must
be readily accessible to and usable by
handicapped persons.” /d.

A "covered multifamily dwelling”
means buildings consisting of 4 or more
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dwelling units if such buildings have one
or more elevators; and ground floor
dwelling units in other buildings
consisting of 4 or more dwelling units.
The preamble of the proposed rule
explained that a single structure
consisting of 5 two-story townhouses is
not a “covered multifamily dwelling” if
the units do not have elevators, because
the entire dwelling unit is not on the
ground floor. In contrast, a single-story
townhouse is a covered multifamily
dwelling. A number of commenters
agreed with this interpretation; some
reasoned that townhouses are not
multifamily buildings because each unit
typically has a separate outside
entrance.

Other commenters objected to this
interpretation, arguing that townhouses
are covered because Congress intended
that there be a broad interpretation of
the Act. They believe that Congress
intended to exempt otherwise covered
dwellings from accessibility
requirements only if no part of the
dwelling unit touched the ground floor.
These commenters cited in support of
their position a statement made by
Senator Kennedy during the Senate
debate on the Act, in which he referred
to the need to make the ground floor of
multi-level housing accessible so that
friends and relatives with mobility
impairments can visit. Specifically,
Senator Kennedy stated as follows:
“This legislation does not affect the
single-family home. What we are talking
about is the multifamily dwelling with
four or more units. You only have to
meet these very simple [accessibility]
requirements if you actually have an
elevator, or, if you do not have an
elevator, only the bottom floor unit is
covered.” 134 Cong. Rec. S. 10538 (daily
ed. August 2, 1988) (emphasis added).
Senator Kennedy's later reference to the
importance of making units accessible
so that friends and relatives can visit
was in response to Senator Humphrey's
proposal to limit the scope of the Act's
accessibility requirements to 20 percent
of the units. /d. The Department believes
that the Senate debate referenced by
these commenters supports its
interpretation because Senator Kennedy
spoke of “bottom floor units." The first
floor of a multi-story townhouse is not a
bottom floor unit because the entire unit
is not on the bottom or ground floor.

Most significantly, the accessibility
requirements of the Act itself extend
only to “ground floor units” in buildings
without elevators. The commenters’
position would require reading “ground
floor units™ as “ground floor portions of
units." The Act also requires that all
premises within covered multifamily

dwellings have an accessible route into
and through the dwelling. A “covered"”
townhouse of more than one story
would in most cases require an elevator
in order to provide an accessible route
throughout. This result would make the
Act's distinction between buildings with
elevators and buildings without
elevators meaningless. Beyond this, the
House Report (at p. 25) makes it clear
that the Act was not intended to require
the installation of elevators.

For these reasons the Department
continues to believe that townhouses
consisting of more than one story are
covered only if they have elevators and
if there are four or more such
townhouses. Accordingly, the definition
of “covered multifamily dwellings" in
the final rule is unchanged from the
proposed rule.

“Dwelling unit" was defined in the
proposed rule as “any building, structure
or portion thereof, which is occupied as,
or designed or intended for occupancy
as, a residence by one person or family."”
53 FR 45029 (November 7, 1988). A
significant number of comments,
including comments submitted by
Senators Kennedy and Specter and
Representative Edwards, were
concerned that the phrase “one person
or family” would be too restrictive in
that individuals with handicaps may
require a personal attendant to live with
them, or may find it beneficial to live
with another individual, who is or is not
also handicapped. For example, an
individual with a disability may live
with an attendant who is not a member
of his or her family. Other commenters
were concerned that the definition of
“dwelling unit" is too similar to the
definition of “dwelling" in § 100.20. They
found the similarity confusing. In order
to accommodate these concerns the
definition of “dwelling unit" has been
revised substantially in the final rule.
The final rule defines “dwelling unit”" as
“a single unit of residence for a family
or one or more persons.” The definition
in the final rule also contains a more
comprehensive list of examples of
dwelling units in order to further clarify
the types of units that may be covered.
Examples of dwelling units include a
single family home and an apartment
unit within an apartment building. In
other types of dwellings (as defined in
§ 100.20) in which sleeping
accommodations are provided but
toileting or cooking facilities are shared
by occupants of more than one room or
portion of the dwelling, rooms in which
people sleep are “dwelling units". For
example, dormitory rooms and sleeping
accommodations intended for

occupancy as a residence in shelters for
homeless persons are “dwelling units™.

“First occupancy" means a building
that has never before been used for any
purpose. This definition is unchanged
from the proposed rule. A number of
commenters stated that HUD should
state explicitly that substantial
rehabilitation is not covered. The
Department believes that the definition
clearly excludes a substantially
rehabilitated building because one could
not reasonably argue that such a
building “has never before been used for
any purpose.”

“Ground floor" means any floor of a
building with a building entrance on an
accessible route. A building may have
more than one ground floor. This
definition was the subject of
considerable public comment. Many
commenters interpreted the proposed
rule as requiring that covered buildings
have more than one ground floor. This is
not what the Department proposed.
Section 100.205(a) requires that covered
multifamily dwellings for first
occupancy after March 13, 1991, be
designed and constructed to have a?
least one building entrance on an
accessible route unless it is impractical
to do so because of the terrain or
unusual characteristics of the site. The
regulation does not require that any
building have more than one ground
floor; a covered building with one
building entrance on an accessible route
(Z.e., ground floor) satisfies the
requirements of the regulation with
regard to accessibility to the building.
However, if a covered building in fact
has more than one floor with a building
entrance on an accessible route, then
the rule requires that the units on each
floor with an accessible building
entrance satisfy the Act's accessibility
requirements.

Other commenters correctly
interpreted the proposed rule as
requiring that there be one building
entrance on an accessible route but
nonetheless argued that even if a
particular building, because of the
terrain, has accessible entrances to
more than one floor, the units on only
one such floor should be required to
meet the Act’s accessibility
requirements. The Department does not
believe that Congress intended to
exempt from the Act's accessibility
requirements dwelling units that are on
a floor of a building that can be entered
through a building entrance on an
accessible route, If a building does not
have an elevator, then all of the units on
accessible floors must meet the Act’s
accessibility requirements.
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Definition of “Handicap”. The term
“handicap” means, with respect to a
person, a physical or mental impairment
which substantially limits one or more
of such person’s major life activities; a
record of having such an impairment; or
being regarded as having such an
impairment. However, this term does
not include current, illegal use of or
addiction to a controlled substance. The
term also does not include an individual
solely because that individual is a
transvestite. Paragraphs (a), (b}, (c) and
(d) of the definition clarify the key
phrases in the definition: "physical or
mental impairment”’; “major life
activities"; “has a record of such an
impairment"; and "“is regarded as having
an impairment”,

A substantial number of comments
were received on the definition of
“handicap" in the proposed rule. They
fall generally into two different groups.

One group of commenters, including
the National Association of
Homebuilders and the National
Association of Realtors, requested that
paragraphs (a), (b), (c) and {d) of the
definition in the proposed rule be
deleted. These commenters are
concerned that these paragraphs
broaden the definition of handicap “far
beyond" the intent of Congress as
expressed in the plain language of the
statute. Moreover, they are concerned
that the definition of handicap is so
broad that housing providers will be
powerless to exclude handicapped
persons with a tendency toward
antisocial or dangerous behavior.

With the exception of current, illegal
use of or an addiction to a controlled
substance, the definition of “handicap”
in the Act is very similar to the
definition of the term “individual with
handicaps” in the Rehabilitation Act of
1973. 29 U.S.C. 706. Congress intended
that the definition of “handicap” in the
Fair Housing Amendments Act be
interpreted in a manner that is
consistent with regulations interpreting
the meaning of the similar provision
found in section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 794.
House Report at 22; 134 Cong. Rec.
510492 (daily ed. August 1, 1988)
(statement of Sen. Chafee); 134 Cong,
Rec. H4689 (daily ed. June 23, 1988)
(statement of Rep. Pelosi); 134 Cong.
Rec. H4612 (daily ed. June 22, 1988)
(statement of Rep. Schroeder).

Section 504 of the Rehabilitation Act
prohibits discrimination against
otherwise qualified individuals with
handicaps in programs or activities
receiving federal financial assistance as
well as in federally conducted programs
and activities. The Department of
Justice's section 504 coordination

regulation for federally assisted
programs is at 28 CFR Part 41. HUD's
section 504 regulation for federally
assisted programs is at 24 CFR Part 8.
Paragraphs (&), (b), (c) and {(d) of the
definition of “handicap” closely follow
the definitions of these key phrases used
in regulations interpreting section 504. In
light of the clear legislative history
indicating that Congress intended that
the definition of “handicap” be fully as
broad as that provided by the
Rehabilitation Act, the Department does
not believe that it would be appropriate
to delete paragraphs (a), (b), (c) and (d)
from the definition.

Some of the commenters who
requested this change appear
erroneously to assume that a housing
provider must admit-any person who
has a handicap as defined in the rule.
This is not the case. Just because an
applicant for housing has a handicap
does not preclude a housing provider
from lawfully rejecting that particular
applicant. For example, alcoholism is
considered a "physical or mental
impairment” and therefore alcoholics
frequently will fall within the definition
of “handicap". However, the fact that
alcoholism may be a handicap does not
mean that housing providers must ignore
this condition in determining whether an
applicant for housing is qualified. On the
contrary, a housing provider may hold
an alcoholic to the same standard of
performance and behavior (e.g., tenant
selection criteria) to which it holds
others, even if any unsatisfactory
performance or behavior is related to
the applicant's alcoholism. In other
words, while an alcoholic may not be
rejected by a housing provider because
of his or her alcoholism, the behaviorial
manifestations of the condition may be
taken into consideration in determining
whether or not he or she is qualified.

Thus, a housing provider may judge
handicapped persons on the same basis
it judges all other applicants and
residents: A housing provider may
consider for a// applicants, including
handicapped applicants, such concerns
as past rental history, violations of rules
and laws, a history of disruptive,
abusive, or dangerous behavior.
However, a housing provider may not
treat handicapped applicants or tenants
less favorably than other applicants or
tenants. For example, a housing provider
may not presume that applicants with
handicaps are less likely to be qualified
than applicants without handicaps.

Another group of commenters asked
HUD to clarify that persons who are
infected with the Human
Immunodeficiency Virus ("HIV" or
*AIDS virus™) are understood to be
persons with a “handicap” protected by

the Act. The legislative history of the
Act contains numerous statements that
HiV-infected individuals are covered by
the Act. See House Report at 22, n. 55;
134 Cong. Rec. H4922 (daily ed. June 29,
1988) (statement of Rep. Owens); 134
Cong. Rec. at H4221 (daily ed. June 29,
1988) (statement of Rep. Waxman); 134
Cong. Rec. H4612 (daily ed. June 22,
1988) (statement of Rep. Schroeder); 134
Cong. Rec. H4613 (daily ed. June 22,
1988) (statement of Rep. Coelho); 134
Cong. Rec. H4689 (daily ed. June 23,
1988) (statement of Rep. Pelosi). In
addition, the Office of Legal Counsel of
the U.S. Department of Justice issued an
opinion dated September 17, 1988
concluding that section 504 of the
Rehabilitation Act of 1973 protects
symptomatic and asymptomatic HIV-
infected individuals against
discrimination in any covered program
or activity on the basis of any actual,
past or perceived effect of HIV infection
that substantially limits any major life
activity, so long as the HIV-infected
individual is “otherwise qualified" to
participate in the program or activity, as
determined under the “otherwise
qualified” standard set forth by the U.S.
Supreme Court in School Board of
Nassau County v. Arline, 107 S. Ct. 1123
(1987) (Arline). This opinion is
significant because, as previously noted,
the legislative history of the Fair
Housing Amendments Act makes it
clear that Congress intended the same
definition of the term handicap that
applies under section 504 to apply to the
Fair Housing Act. In light of these
authorities, the Department has added
“Human Immunodeficiency Virus
infection” to the illustrative list of
“physical or mental impairments"” in the
final rule's definition of handicap.

“Interior’” means the spaces, parts,
components or elements of an individual
dwelling unit. The comments received
relative to this definition are discussed
in connection with comments received
on § 100.203 of the proposed rule
relating to modifications of existing
premises. The definition of “interior”
has not been changed from the proposed
rule.

“Premises’” means the interior or
exterior spaces, parts, components or
elements of a building or a dwelling unit,
including individual dwelling units and
the public and common use areas of a
building. The comments received
relative to this definition are discussed
in connection with the comments
received on § 100,203 of the proposed
rule relating to modifications of existing
premises. The definition has not been
changed from the proposed rule.
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Section 100.202 General prohibitions
against discrimination because of
handicap.

Section 100.202 contains the general
prohibitions against discrimination
because of handicap and serves as the
analytical foundation for the remaining
sections of the subpart. The remaining
sections of Subpart D explain in greater
detail what conduct is discriminatory.
Thus, whenever a person has violated
any of the subsequent sections of
Subpart D, that person has also violated
§ 100.202

Paragraph (a) is unchanged from the
proposed rule. It restates the Fair
Housing Amendments Act's mandate of
nondiscrimination in the sale or rental
of dwellings. Under paragraph (a), it is
unlawful to discriminate against any
person in the sale or rental of, or to
otherwise make unavailable or deny, a
dwelling to any buyer or renter because
of a handicap of that buyer or renter, a
person residing in or intending to reside
in that dwelling after it is so sold,
rented, or made unavailable, or any
person associated with that buyer or
renter.

Paragraph (b) is also unchanged from
the proposed rule. It restates that Act's
ban of discrimination in the terms,
conditions, or privileges of the sale or
rental of a dwelling. Paragraph (b)
makes it unlawful to discriminate
against any person in the terms,
conditions, or privileges of the sale or
rental of a dwelling, or in the provision
of services or facilities in connection
with such dwelling because of a
handicap of that buyer or renter, a
person residing in or intending to reside
in that dwelling after it is so sold,
rented, or made available, or any person
associated with that person.

Land Use and Zoning Rules and
Practices. The thrust of the public
comments received on the general
prohibitions in paragraphs (a) and (b) is
that the rule does not address explicitly
discriminatory local land use, health
and safety, and zoning rules that
“eliminate” community housing
opportunities for persons with
disabilities. These commenters ask that
the Department add to the regulation a
prohibition on rules and practices which
establish unique requirements for
housing for persons with disabilities and
which create barriers to the
development of such housing. These
commenters correctly point out that the
House Report discusses such matters in
considerable detail. Specifically, the
House Report states that the prohibition
against discrimination against those
with handicaps was intended to apply to
zoning decisions and practices: "The

Act is intended to prohibit the
application of special restrictive
covenants, and conditional or special
use permits that have the effect of
limiting the ability of such individuals to
live in the residence of their choice in
the community."” House Report at 24.

The Department does not believe that
it would be appropriate to address the
issue in these regulations. This concern
is heightened since, under section
810(g)(2)(C) of the Fair Housing Act, as
amended, if the Secretary determines
that a matter involves the legality of any
State or local zoning or other land use
law or ordinance, the Secretary shall
immediately refer the matter to the
Attorney General for appropriate action
under section 814 of the Fair Housing
Act. Since the Secretary has no power to
issue a charge of discrimination in
matters involving zoning or other land
use law, the Department believes that it
is inappropriate to address this specific
issue in these regulations. However, it
should be noted that failing or refusing
to provide municipal services for
dwellings or providing such services
differently because of race, color,
religion, sex, handicap, familial status or
national origin is a violation of
§ 100.70(c)(8) of these regulations.

Applicant Selection Inquiries.
Paragraph (c) is an adaptation of the
“pre-employment inquiries” provision in
the section 504 regulations; it prohibits
inquiries to determine whether an
applicant for a dwelling, a person
intending to reside in that dwelling after
it is sold, rented or made available, or
any person associated with that person
has a handicap or to make inquiry as to
the nature or severity of a handicap of
such person.

Paragraph (c) also states that it does
not prohibit five types of inquiries,
provided these inquiries are made of all
applicants, whether or not they have
handicaps. Paragraph (c) resulted in
considerable public comment.

Paragraph (c)(1) clarifies that a
housing provider may inquire into an
applicant's ability to meet the
requirements of ownership or tenancy.
Commenters generally considered this
particular inquiry helpful in providing
guidance to both housing providers and
housing applicants.

Paragraph (c)(2) states that paragraph
{c) does not prohibit inquiry to
determine whether an applicant is
qualified for a dwelling that is available
only to persons with handicaps or to
persons with a particular type of
handicap. Paragraph (c)(3) provides that
paragraph (c) does not prohibit an
inquiry to determine whether an
applicant for a dwelling is qualified for a

priority available to persons with
handicaps or to persons with a
particular type of handicap. These two
inquiries where criticized by
organizations representing persons with
disabilities, including the Consortium for
Citizens with Developmental
Disabilities. These commenters fear that
such inquiries will be abused by housing
providers as a means of impermissibly
inquiring about the extent or severity of
a disability. Nonetheless, some of these
commenters recognized that the ability
to make these inquiries often is
necessary to determine eligibility for
government housing programs: for
example, some Federal and State
housing is designed for, and occupied
by, persons with handicaps. Only
persons with handicaps are eligible to
live in such dwellings. Beyond this, as
the Department explained in the
proposed rule, the Fair Housing
Amendments Act does not prohibil the
exclusion of non-handicapped persons
from dwellings. A privately owned
unsubsidized housing facility may
lawfully restrict occupancy to persons
with handicaps. The owner or operator
of such a housing facility must therefore
be permitted to inquire of applicants to
determine whether they have a
handicap for the purpose of determining
eligibility.

A housing provider may also choose
to offer some or all of its units to
persons with handicaps on a priority
basis and may inquire whether
applicants qualify for such a priority.
For example, a housing provider may
offer accessible units to persons with
mobility impairments on a priority basis
and may ask applicants whether they
have a mobility impairment which
would qualify them for such a priority
but may not in such circumstances ask
applicants whether they have other
types of impairments.

After carefully considering the
comments received the Department
continues to believe that the inquiries
permitted by paragraphs (c) (2) and (3)
are consistent with the Act and that the
benefits of permitting these inquiries
outweigh the potential for abuse,
because the circumstances in which
such inquiries can be made are carefully
circumseribed. A dwelling must either
be available only to persons with
handicaps or to persons with a
particular type of handicap or the
dwelling must genuinely be available on
a priority basis to persons with a
handicap or to persons with a particular
type of handicap. Otherwise, such an
inquiry cannot be made.

Paragraph (c)(4) provides that
paragraph (c) does not prohibit inquiring
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whether an applicant for a dwelling is a
current illegal abuser of or addict to a
controlled substance. The definition of
“handicap" in the Fair Housing
Amendments Act does not include
current, illegal use of or addiction to a
controlled substance. See House Report
at 30. Paragraph (c)(4) was not the
subject of substantial comment and is
unchanged from the proposed rule.

Paragraph (c)(5) provides that
paragraph (c) does not prohibit inquiring
whether an applicant has been
convicted of the illegal manufacture or
distribution of a controlled substance.
Section 807(b){4) of the Fair Housing Act
states that nothing in the Act prohibits
conduct against a person because such
person has been convicted by any court
of competent jurisdiction of the illegal
manufacture or distribution of a
controlled substance. Paragraph (c)(5)
was not the subject of substantial
comment and is unchanged from the
proposed rule.

Paragraph (d) restates new section
804(f)(9) of the Fair Housing Act which
provides that nothing in section 804(f)
requires that a dwelling be made
available to an individual whose
tenancy would constitute a direct threat
to the health or safety of other
individuals or whose tenancy would
result in substantial physical damage to
the property of others. This paragraph
was criticized by organizations
representing disabled persons because it
simply repeats the statutory language
and provides no guidance concerning its
proper implementation. Furthermore, the
placement of the language contained in
paragraph (d) was questioned, in that it
follows a list of questions that housing
providers are permitted to ask to
determine the qualifications of
applicants. These commenters fear that
the absence of any detail beyond the
statutory language might suggest that a
housing provider need not follow any
objective method for determing that an
applicant “would constitute a direct
threat to the health or safety of other
individuals." At the same time, these
commenters recognized that the
preamble of the proposed rule contained
considerable explanation of paragraph
(d). 53 FR 45001-02 (November 7, 1988).
The preamble discussion was
considered by these commenters to be
consistent with the intent of the statute.
A number of commenters suggested that
the preamble language be incorporated
in the rule.

On the other hand, organizations
representing housing providers are
concerned that property owners or
managers will not be able to determine
whether or not an applicant poses a

threat to the safety of others without
substantial amounts of information and
that they ultimately will be subject to
increased liability. They ask that the
regulations be revised expressly to
permit a property owner or manager to
inquire into a prospective tenant's
“history of antisocial behavior or
tendencies." Alternatively, it was
suggested that HUD promulgate a
regulation that absolves a property
owner or manager of liability for any
injury caused by reason of a condition
of a person with a handicap.

The Department does not believe that
it is necessary or appropriate to
incorporate detailed preamble language
discussing the Supreme Court decision
in School Board of Nassau County v.
Arline, 107 S Ct. 1123 (1987), into the
regulation, This is especially true since
the case law in this area continues to
develop at a relatively rapid pace.
However, the Department wishes to
stress that it will interpret and enforce
paragraph (d) consistent with the
discussion in the preamble of the
proposed rule and envolving case law.

The Department also does not believe
that it would be appropriate to revise
§ 100.202 expressly to permit inquiries
into "antisocial" behavior or
“tendencies." Language such as this
might well be seen as creating or
permitting a presumption that
individuals with handicaps generally
pose a greater threat to the health or
safety of others than do individuals
without handicaps. Such a presumption
is unwarranted and would run counter
to the intent and purpose of the Act.
House Report at 28. Likewise, a
regulatory provision stating that housing
provides shall not be liable for personal
injury or property damages caused by
reason of another person’s handicap
could also be seen as creating a
presumption that persons with
handicaps are more likely to pose a
threat to persons or property that are
other persons and would run counter to
the intent of the Act, since Congress
made no such presumption. For
example, the House Committee on the
Judiciary stated that it did not “foresee
that the tenancy of any individual with
handicaps would pose any risk, much
less a significant risk, to the health or
safety of others by the status of being
handicapped * * *." Id.

For these reasons, § 100.202 is
unchanged from the proposed rule.

Section 100.203 Reasonable
modifications of existing premises.

Paragraph (a) implements section
804(f)(3)(A) of the Fair Housing Act, as
amended. Under paragraph (a), it is
illegal to refuse to permit a tenant with

disabilities to make reasonable
modifications, at his or her expense, of
existing premises if the proposed
modifications are necessary for the full
enjoyment of the premises. In the case
of a rental, the landlord may, where it is
reasonable to do so, condition
permission for a modification on the
renter agreeing to restore the interior of
the premises to the condition that
existed before the modification,
reasonable wear and tear excepted.

Paragraph (a) allows reasonable
modifications at the expense of the
individual with handicaps to existing
“premises’, “Premises” is defined in
§ 100.201 to mean the interior or exterior
parts, components or elements of a
building or a dwelling unit, including the
public and common use areas of a
building. Thus, an individual with
handicaps weuld be able, at his or her
own expense, to make reasonable
accommodations to lobbies, main
entrances of apartment buildings,
laundry rooms and other common and
public use areas necessary to the full
enjoyment of the premises. The
Department proposed to define the term
“premises” to encompass the public and
common use areas because it appears
that this is what Congress intended. The
Act allows reasonable modifications of
“existing premises’" if necessary to
afford the handicapped person full
enjoyment of the premises. If the
laundry room is not accessible, for
example, a person with a mobility
impairment will not have “full
enjoyment” of the premises. “interior” is
defined as the spaces, parts,
components or elements of an individual
dwelling unit.

Restoration of Modifications to Public
and Common Use Areas. The
Department specifically invited public
comment on the definitions of the terms
“premises” and “interior”, especially in
light of the fact that section 15 of the
Fair Housing Amendments Act provides
that, in the case of a rental, the landlord
may, where it is reasonable to do so,
condition permission for a modification
on the renter agreeing to restore the
interior of the premises to the condition
that existed before the modification,
reasonable wear and tear excepted.

Many of the comments received on
this question were in agreement with the
Department's definitions of these terms.
For example, the American Institute of
Architects stated that since the types of
modifications made to the public and
common use areas of a building’s
interior are on the order of those made
to the exterior of the building, it would
not be reasonable for the landlord to
require the tenant to restore such
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modifications to the preexisting
condition.

Other commenters argued that public
and common use areas should not be
excluded from the restoration
requirement, suggesting that the
interpretation proposed by the
Department will have the effect of
forcing owners to take a narrow view of
what constitutes a reasonable
modification of a public or common use
area.

After careful consideration, the
Department continues to believe that the
proposed rule’s treatment of these issues
is faithful to the statute. As the
Department stated in the preamble of
the proposed rule, reasonable
modifications to public and common use
areas will not detract significantly from
the public and common use areas
modified, and may be of benefit to other
persons with and without handicaps.

Some commenters complained that
the proposed rule did not discuss how a
landlord's responsibilities under
§ 100.204 to make reasonablé
accommodations mesh with § 100.203.
These commenters note that § 100,204
applies to services, and interpreted the
proposed rule as assuming, for example,
that if a Jaundry room is inaccessible,
the only option open to the tenant is to
pay for physical modifications
necessary to make the room accessible.
One commenter requested that the
Department clarify that if the tenant
chooses to ask a friend to do his or her
laundry in the laundry room, the
landlord must accommodate this
situation by waiving any rule that
prohibits non-tenants from gaining
access to the laundry room. The
Department agrees that this is the sort of
accommodation required by § 100.204.

“Security Deposits.” The final
sentence of paragraph (a) of the
proposed rule stated that a landlord may
not increase for handicapped persons
any customarily required security
deposit for the purpose of securing
payment for modifications. The
Department invited public comment on
this question as well, 53 FR 45003
(November 7, 1988}, and received
substantial comments on both sides of
this issue.

A number of commenters stated their
belief that a prohibition on an increased
security deposit for handicapped
persons who make modifications at their
own expense is required by the Fair
Housing Act. They point out that section
804(f)(2) of the Act makes it unlawful to
discriminate in the terms, conditions, or
privileges of the rental of a dwelling
because of handicap and state that such
deposits should not be necessary and
weculd create an undue burden on

persons with handicaps not intended by
the Act,

On the other side of this issue,
commenters speaking from the
standpoint of housing providers urged
the Department to provide that a
landlord may require a reasonable
additional security deposit to secure a
renter's agreement to reslore the interior
of the premises to the condition that
existed before the modification,
reasonable wear and tear excepted.
These commenters point out that such a
deposit is particularly necessary in case
of the occupant's death, or abandonment
of the unit without any notice. The
National Association of Homebuilders
stated that it is standard practice to
require additional security deposits as a
condition of a housing provider's
granting permission for modifications to
be made to a dwelling unit. These
commenters argue that deposits are
necessary so that all tenants,
handicapped and non-handicapped
alike, are treated equally and fairly.

Upon further consideration of this
question, the Department has come to
the view that this is not truly a question
relating to a traditional security deposit.
Security deposits are generally paid at
the time a tenant moves in. A tenant
with handicaps may request a landlord's
permission to make modifications at any
time. For example, a tenant may become
disabled during his or her tenancy and
then ask for permission to make
modifications. At this point the tenant
has already paid any customarily
required security deposit. Further, the
Department agrees that there is no basis
for requiring that handicapped persons
pay a higher customarily required
security deposit than is paid by non-
handicapped persons. However, the
Department is mindful of the financial
exposure of a landlord who may be
required to permit a tenant to make
extensive modifications to the interior of
a dwelling unit that can reasonably be
expected to interfere with the landlord’s
or the next tenant's use and enjoyment
of the premises. The Department
believes that there are specific instances
where it would be reasonable for a
landlord to condition permission for
making modifications on the tenant
paying into an interest bearing escrow
account a reasonable amount of money
to ensure that funds will be available to
pay for those restorations that the
tenant is legally required to make at the
end of the tenancy. Accordingly,
paragraph (a) of § 100.203 has been
revised to reflect this view.

The third sentence of paragraph (a)
continues to state that the landlord may
not increase, for handicapped persons,
any customarily required security

deposit. A new fourth sentence states
that, where it is reasonable to do so, the
landlord may negotiate as part of a
restoration agreement a provision
requiring that the tenant pay into an
interest bearing escrow account, over a
reasonable time period, a reasonable
amount of money not to exceed the cost
of restoring the modifications, The
interest in any such account shall accrue
to the benefit of the tenant.

The language added to paragraph (a)
balances the interests of a handicapped
person seeking to make modifications to
a dwelling unit so that he or she will be
able to live in the unit with the interests
of the landlord in assuring that all
required restorations are made at the
end of the tenancy at the expense of the
tenant. The new language makes it clear
that escrow payments may be
negotiated only where it is reasonable to
do so. Thus, a landlord may not
routinely require that escrow payments
be made. Rather, the landlord must
make a case-by-case determination
based upon such factors as the extent
and nature of the proposed
modifications, the expected duration of
the lease, the credit and tenancy history
of the individual tenant, and other
information that may bear on the risk to
the landlord that the premises will not
be restored. It can be expected that
generally a tenant making extensive
modifications to a unit at his or her own
expense will plan to live in that unit for
more than a brief period of time. Both
the amount and terms of the escrow
payment are subject to negotiation
between the landlord and the tenant.
For example, if the proposed
modifications which are subject to
restoration are minor and the tenant has
a good credit history or otherwise can
provide reasonable assurances that he
or she will be able to ensure that the
restorations are carried out, then it
would not be reasonable for the
landlord to require any payment. On the
other hand, if the lenant wishes to make
extensive modifications that must be
restored and has only a "fair" credit
history, or other factors suggest that the
tenant would not be able to ensure that
the restorations are carried out, then it
might be reasonable for a landlord to
require a payment. Of course, the
landlord may not require that the total
amount to be paid exceed the
reasonable cost of restoring the
modifications that must be restored at
the end of the tenancy. The Department
expects that frequently a smaller
amount will suffice to protect the
interests of the landlord. Furthermore,
landlords may not assume that persons
with handicaps are less creditworthy
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than persons without handicaps. Just
because the facts warrant requiring a
payment does not mean that the
landlord may reasonably require that
the full restoration costs be paid before
the modifications are even made.

If a person with handicaps seeking to
make modifications believes that a
landlord is unreasonably withholding
permission to make the requested
modifications or has required an
unreasonable escrow payment he or she
may file a complaint with HUD,

The Department wishes to stress that
the Fair Housing Act does not require a
tenant to restore all modifications. For
example, as example (2) in paragraph
(b) makes clear, if a handicapped tenant
seeks a landlord's permission to widen a
doorway for a wheelchair to pass, it is
unlawful for the landlord to refuse to
permit the applicant to make the
modification. Further, the landlord may
not, in usual circumstances, condition
permission for the modification on the
applicant paying for the doorway to be
narrowed at the end of the lease
because a wider doorway will not
interfere with the landlord’s or the next
tenant’s use and enjoyment of the
premises. However, if a tenant seeks, for
example, to lower the kitchen cabinets
to a height suitable for a person in a
wheelchair, the landlord may condition
permission on the tenant agreeing to
restore the cabinets to their original
height and, if it is reasonable to do so
considering the financial resources and
credit-worthiness of the tenant, may
seek a reasonable escrow deposit. At
the end of the lease the landlord may
require that the tenant restore the
cabinets to their original height unless
the next occupant prefers that the
cabinets remain where they are. If the
next occupant does not wish that the
modification be restored then the
landlord must promptly return the
tenant's escrow deposit, if any, in full.
The landlord, in such a situation, may,
where it is reasonable to do so, require
that the new tenant establish a new
interest bearing escrow account.

Comments from housing providers
also asked that the rule state that
housing providers have an “absolute
right” to reject any proposed
modifications if they are unreasonable
and that the housing provider should
have the authority to select or approve
the party making the modifications.
'hese commenters point out that prior
approval is necessary so that the
housing provider can be assured of
quality workmanship done in
accordance with local building code
specifications.

Paragraph (a) makes it plain that the
applicant or tenant must seek the

landlord’s approval before making
modifications, A landlord, of course, is
entitled to know what the proposed
modifications are as well as reasonable
assurances from the tenant that any
required building permits will be
obtained and that the work will be
performed in a workmanlike manner. In
order to address these concerns the
Department has added a new paragraph
(b) to § 100.204. It states that a landlord
may condition permission for a
modification on the renter providing a
reasonable description of the proposed
modifications as well as reasonable
assurances that the work will be
performed in a workmanlike manner
and that any required building permits
will be obtained. The description may
be oral or written depending on the
extent and nature of the proposed
modifications. The Department does not
believe it would not be possible, as
some commenters suggested, to spell out
a detailed approval procedure that
would be applicable in all instances,
What is reasonable will vary with the
extent, location and nature of the
modifications a particular tenant wishes
to make. Some requested modifications
will be simple and the approval process
in such instances should be
straightforward (e.g., installation of grab
bars in a bathroom that already has the
requisite blocking). Other requested
modifications to the interior of a unit or
public or common use area will be more
complex. In such instances, the landlord
may withhold permission until the
tenant has described in reasonable
detail the modifications to be made and
identified to the landlord a responsible
party to perform the work in question.
However, since the tenant is paying for
the modification, the landlord may not
specify that only one particular
contractor make the modifications. The
modifications may be accomplished by
any parly reasonably able to complete
the work in a workmanlike manner.

Paragraph (c) contains two examples
that illustrate the application of
paragraph (a). Some commenters felt the
examples in paragraph (c) (paragraph
(b) of the proposed rule) “raise more
questions than they answer.” These
examples are intended to be illustrative
and not exhaustive. The Department
continues to believe thal the regulation
is clearer with these examples than
without them. Therefore, they have been
retained unchanged from the proposed
rule.

Section 100.204 Reasonable
accommodations.

Section 100.204 implements section
804(f)(3)(B) of the Fair Housing Act
which makes it unlawful to refuse to

make reasonable accommodations in
rules, policies, practices, or services if
necessary to afford a person with
handicaps equal opportunity to use and
enjoy a dwelling. The concept of
“reasonable accommodation” is also
used in regulations and case law
interpreting section 504 of the
Rehabilitation Act of 1973. See, 28 CFR
41.53; 24 CFR 8.11 and 8.33; Southeastern
Community College v. Davis, 442 U.S.
397 (1979); Alexander v, Choate, 469 U.S.
287 (1985).

The principal comments received on
this section discuss the relationship
between §§ 100.204 and 100.203 relating
to reasonable modifications of existing
premises. These comments were
discussed in connection with § 100.203.

Paragraph (a) closely follows the
statutory language and is unchanged
from the proposed rule. It states that it is
unlawful for any person to refuse to
make reasonable accommodations in
rules, policies, practices or services,
when such accommodations may be
necessary to afford a handicapped
person equal opportunity to use and
enjoy a dwelling unit, including public
and common use areas. A number of
commenters were concerned that this
language could be interpreted as
requiring that housing providers provide
a broad range of services to persons

~ with handicaps that the housing

provider does not normally provide as
part of its housing. The Department
wishes to stress that a housing provider
is not required to provide supportive
services, e.g,, counseling, medical, or
social services that fall outside the
scope of the services that the housing
provider offers to residents. A housing
provider is required to make
modifications in order to enable a
qualified applicant with handicaps to
live in the housing, but is not required to
offer housing of a fundamentally
different nature. The test is whether,
with appropriate modifications, the
applicant can live in the housing that the
housing provider offers; not whether the
applicant could benefit from some other
type of housing that the housing
provider does not offer.

Paragraph (b) illustrates the
application of paragraph (a) with two
examples of reasonable
accommodations. No substantial
comments were received on these
examples and they remain as they were
proposed.

Section 100.205 Design and
construction requirements.

Section 100.205 implements section
804(f)(3)(C) of the Fair Housing Act
which places accessibility requirements




3250

Federal Register / Vol. 54, No. 13 / Monday, January 23, 1989 / Rules and Regulations

on "covered multifamily dwellings"
designed and built for first occupancy 30
months after enactment.

The term “covered multifamily
dwellings" means buildings consisting of
4 or more dwelling units if the building
has one or more elevators, and “ground
floor" dwelling units in other buildings
consisting of 4 or more dwelling units.
The ground floor is any floor of a
building with a building entrance on an
accessible route. A building may have
more than one ground floor. A
“building" is a structure, facility or the
portion thereof that contains one or
more dwelling units.

Unusual Terrain or Site
Characteristics. Paragraph (a) of the
proposed rule provided that *“covered
multifamily dwellings' for first
occupancy after March 13, 1991 be
designed and constructed to have at
least one building entrance on an
accessible route unless it is impractical
to do so because of the terrain or
unusual characteristics of the site.
Paragraph (a) was the subject of
considerable public comment.

Some commenters objected to the
portion of paragraph (a) that exempts
buildings from having an accessible
building entrance where it is impractical
to provide such an entrance because of
the terrain or unusual characteristics of
the site. These commenters argue that
the statute contains an “absolute"
requirement that “covered multifamily
dwellings™ for first occupancy after
March 13, 1991 be made accessible.
They believe that paragraph (a)
introduces an exception not found in the
Act.

Other commenters did not altogether
object to an “impracticality” standard
but considered the standard of
“impracticality” proposed by the
Department to be too broad. These
commenters feel that the
“impracticality” standard in paragraph
(a) allows designers and builders to use
their own standards and claim that
because it is “impractical” to do so, they
need not make their buildings
accessible. In the view of these
commenters, this “loophole” was not
intended by Congress; they suggest that
HUD establish a more specific standard.
Some commenters stated that, where
feasible, grading be made mandatory.
Other commenters urged that the
“impracticality” exemption accrue to
dwellings where the only access is stairs
which are higher than 10 feet. At this
point they argue it is impractical for a
ramp to be built.

Representative Barney Frank of
Massachusetts submitted a comment
stating his belief that the word
“impractical” could be more of a

loophole than was intended by
Congress. Mr. Frank suggested
tightening the standard by modifying the
word “impractical” with adverbs such
as “highly” or “extremely". Mr. Frank
also stressed that it ought to be made
clear that only unusual physical
characteristics of the site would justify
the invocation of the tighter standard of
impracticality he suggested.

Other commenters argued for a
broader standard than the one proposed
by the Department. They did not
interpret the proposed standard as
relating in any way to the economic
impact of designing and constructing a
building on a particular site to have an
accessible building entrance. These
commenters argued that the Department
should consider the economic impact of
requiring at least one building entrance
on an accessible route and not only
whether access is physically
impractical. These commenters noted
that if the cost of providing an
accessible entrance is too great, the
project may become economically
infeasible. They pointed out that
Congress was sensitive to the impact of
the Act's requirements on housing
affordability. For example, the Act's
accessibility provisions “carefully
facilitate the ability of tenants with
handicaps to enjoy full use of their
homes without imposing unreasonable
requirements on homebuilders,
landlords and non-handicapped
tenants." House Report at 27, These
commenters suggest that economic loss
beyond a de minimis amount is in many
cases a viable and fair determinant of
the impracticality of providing an
accessible entrance.

Congress did not intend to impose an
absolute standard that all covered
multifamily dwelling units be made
accessible without regard to the
impracticality of doing so. Even though
the statute itself does not contain an
impracticality standard the legislative
history makes it clear that Congress
"was sensitive to the possibility that
certain natural terrain may pose unique
building problems." House Report at 27,
For example, the House Report
explicitly recognizes that in some
locales it is common to construct
housing on stilts because of flooding
problems. A requirement that housing
on such sites have an accessible
entrance on an accessible route may be
tantamount to prohibiting the
construction of covered multifamily
housing on such sites. This is not what
Congress intended. The House Report
further states that the “Committee does
not intend to require that the
accessibility requirements of this Act
override the need to protect the physical

integrity of multifamily housing that may
be built on such sites.” Id.

Further, the Department does not
believe that it would be appropriate to
constrain designers by adopting a highly
specific building accessibility standard,
as suggested by some commenters. For
example, some commenters suggested
that the rule state that, where feasible,
grading be mandatory. A developer is
required by paragraph (a) to design and
construct one building entrance on an
accessible route unless it is impractical
to do so because of the terrain or
unusual characteristics of the site. As a
practical matter, it may sometimes be
necessary to provide grading for persons
in wheelchairs so that the requirements
of paragraph (a) will be met and in
many cases it will be the least
expensive means of doing so. However,
in other instances, it may be possible to
design and construct an accessible
building entrance in some other fashion,
Designers are free to use any reasonable
design that obtains the required result.
The Department does not believe that
Congress intended to dictate the method
a designer must use to provide an
accessible entrance. Innovative designs
that are accessible to handicapped
persons should be encouraged.

Since the statute itself does not
contain an exemption, the Department
feels constrained to follow closely the
intent of Congress on this issue as
expressed in the Act's legislative
history. The discussion in the House
Report on this issue is of "unique
building problems" along the order of
examples (1) and (2) in paragraph (b).
The impracticality standard in
paragraph (a), however, does not go so
far as to require that it be “impossible”
to design and construct a building
entrance on an accessible route,
because the Department does not
believe that Congress intended that the
standard be limited to such extreme
instances.

On balance, and after carefully
considering the various comments
received on this issue, the Department
believes that, based upon specific
language in the House Report, Congress
intended to apply the test the
Department proposed for determining
when the burdens of providing an
accessible entrance are too great. Only
when the terrain or unusual site
characteristics make it impractical to
design and construct an accessible
building entrance at a parficular site did
Congress consider the burdens of
providing such an entrance to be
unreasonable. Since the standard in
paragraph (a) already takes into accor 1t
the burdens of making a building
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accessible, the Department does not
believe that it would be faithful to the
statute to revise the standard to refer to
an open-ended “economic
impracticality” standard unrelated to
the sorts of unusual site problems:
Congress expressly considered relevant.
Determining “First Oceupancy” After
March 13, 1991. A number of
commenters stated that while the
proposed rule properly limits the Act’s
design and censtruction requirements to
covered multifamily housing for first
occupancy after March 13, 1997, it fails
to indicate how it will be determined
whether covered multifamily housing is
“for first occupancy after March 13,
1991."” These commenters are concerned
that coverage of the design and
construction requirements must be
determinable at the beginning of
planning and development, arguing that
it is unreasonable to base this
determination on the actual date of first
occupaney sinee this date may be
affected by a variety of unexpected and
uncontrollable events eceurring during
the lengthy planning and development
process. In order to accommodate these
legitimate concerns on the part of the
building industry, the Department has
added a sentence to paragraph (a). It
states that, for purposes of § 100.205,
covered multifamily dwellings shall be
deemed to be designed and constructed:
for first oceupancy on or before March
13, 1991 if they are eccupied by that date
or if the /ast building permit er renewal
thereof for the covered multifamily
dwellings is issued by a State, County or
local government on or before January
13, 1990 In other words, if a developer
obtains a building permit on or before
January 13, 1990 (which is not renewed
after that date) and completes
construction under that permit, the
building in question need not comply
with the accessibility requirements of
§ 100.205. Thus, a developer will not be
penalized if a strike or Act of God
prevents occupancy by a certain time.
The date of January 13, 1990 was
selected because it is fourteen months
before March 13, 1991. Fourteen months
represents a reasonable median
construction time for multifamily
housing projects of all sizes based upen
data contained in the “Marshall
Valuation Service." The Department
considered adopting different
construction times for different sized
projects but ultimately found this
approach cumbersome from an
administrative and enforcement
standpoint. The Department chose the
issuance of a building permit as the
appropriate point in the process, since
such permits are issued in writing by

governmental authorities. Such a
standard has the advantage of being
clear and ebjective. In addition, any
project that actually achieves first
occupancy before March 13, 1992 will be
judged to have met this standard even if
the last building permit or renewal
thereof was issued after January 13,
1990.

Accessibility Guidelines. Paragraph
(b) contains three examples that
illustrate the application of paragraph
(a). Some commenters stated that the
examples illustrating the application of
paragraph {a) may reduce
noncompliance at the extremes but do
not satisfactorily indicate what
constitutes sufficient compliance in most
day-to-day situations. The Department
does not believe that it is feasible to
publish more specific gunidance at this
time. However, the Department will
endeavor to provide as much additional
guidance as possible in the accessibility
guidelines HUD plans to develop. Many
commenters expressed a desire to have
an opportunity to comment on these
guidelines. HUD intends to publish these
guidelines in the Federal Register for full
public comment as soon as they are
ready.

The only change made to these three
examples is a minor change to example
(1). hv the proposed rule example (1}
related to a developer who planned to
construct six townhouses on a site with
hilly terrain. Some commenters were
confused by the reference to
townhouses, in view of the Department’s
interpretation that four or more
townhouses are not ecovered multifamily
dwellings uniess the entire unit is on the
ground floor er unless the townhouses
have an elevator. In order to avoid this
confusion, the reference to townhouses
has been deleted. Instead, the example
refers simply to six units of covered
multifamily dwelling units. The purpese
of the example is to explicate site
impracticality because of hilly terraim.

Example (3}, which'describes an
instanee where building accessibility
can be achieved only at the cost of a 4.7
percent density loss, was the subject of
criticism by builders. They argued that a
4.7 percent density loss may render a
project economically infeasible. Even
though this:may well be the case in
some situations, the Department does
not believe, in light of the discussion
above, that Congress necessarily
intended that a reduction of five units im
a 105-unit building would be sufficient to
exempt that buifding from the
accessibility requirements of the Act. A
more stringent standard was intended.
(However, this example was not
intended to mean that any loss of

density, no matter how great, would be
insufficient to establish site
impracticality.)

Paragraph (c] requires. that all covered
multifamily dwellings for first
occupancy after March 13, 1991 with a
building entrance on an accessible route
satisfy certain accessibility
requirements set forth in paragraph (c).
Paragraphs (c) (1) and (2) set forth the
specific accessibility requirements for
covered multifamily dwellings for first
occupanecy after March 13, 1991 with a
building entrance on an accessible
route. Many commenters complained
that the guidance provided in paragraph
(c) is inadequate. Some commenters
made highly detailed suggestions that
the Department will carefully consider
as it develops accessibility gnidelines to
help builders understand and comply
with the specific accessibility
requirements of the Fair Housing Act.
The guidelines would, of course, not be
mandatory. Rather, they would previde
technical assistance to persons who
must comply with paragraph (c]. Until
these guidelines are published for public
comment, designers and builders may be
guided by the requirements of ANSI in
meeting the specific accessibility
requirements of the Act.

Paragraph (d) provides two examples
that illustrate the application of
paragraph (c). These examples were not
the subject of substantial public
comment and are unchanged from the
proposed rule.

Paragraph: (e) states that compliance
with the appropriate requirements: of
ANSI A117.1 suffices to satisfy the
requirements of paragraph (c)(3).
Paragraph (e} implements section
804(f)(4) of the Fair Housing Act. This
section does not require that designers
and builders follow ANSE A117.1
exclusively. However, if designers and
builders do follow ANSI A117.1, then:
they will have satisfied the requirements
of paragraph (e){3). House Report at 27.
Paragraph (e} was not the subject of
substantial public comment, closely
follows: the statutory langnage and is
unchanged from the proposed rule.

Paragraphs (f} and (g) implement the
provisions of the Fair Housing
Amendments Act designed to encourage
enforcement, by the States and local
governments, of the provisions of the
Act regarding adaptability and
accessibility requirements for newly
constructed multifamily dwellings. 134
Cong. Rec: 510458 (daily ed. August 1,
1988) (Memorandum of Senators
Kennedy and Specter Regarding Their
Substitute Amendment).

Paragraph, (f) states that compliance
with a duly enacted law of a State or
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unit of general local government that

includes the requirements of paragraphs

(a) and (c) satisfies the requirements of
paragraphs (a) and (c). Paragraph (f)
was not the subject of substantial public
comment and is unchanged from the
proposed rule,

Paragraph (g)(1) was not the subject of
substantial public comment and is
unchanged from the proposed rule. It
declares that it is the policy of HUD to
encourage States and units of local
government to include in their existing
procedures for the review and approval
of newly constructed covered
multifamily dwellings, determinations as
to whether the design and construction
of such dwellings are consistent with
paragraphs (a) and (c).

Paragraph (g)(2) states that a State or
unit of general local government may
review and approve newly constructed
multifamily dwellings for the purpose of
making determinations as to whether
the requirements of paragraphs (a) and
(c) are met. Paragraph (g)(2) was not the
subject of substantial public comment
and is unchanged from the proposed
rule.

Determinations of Compliance by
State or Local Agencies. Paragraph (h),
which is unchanged from the proposed
rule, states that determinations of
compliance or noncompliance by a State
or a unit of general local government
under paragraph (f) or (g) are not
conclusive in enforcement proceedings
under the Fair Housing Act. Some
commenters argued that this paragraph
should be revised to state that
determinations by State and local
governments will be given substantial
weight. These comments concede that
neither the statute nor its legislative
history indicates the weight to be given
to such determinations. The Department
believes it would be inappropriate to
accord particular “weight” to
determinations made by a wide variety
of State and local government agencies
involving a new civil rights law, without
first having the benefit of some
experience reviewing the accuracy of
the determinations made by State and
local authorities under the Fair Housing
Act.

Paragraph (i) states that subpart D
does not invalidate or limit any law of a
State or political subdivision of a State
that requires dwellings to be designed
and constructed in a manner that
affords handicapped persons greater
access than is required by this subpart.
Paragraph (i) was not the subject of
substantial public comment. It is
unchanged from the proposed rule.

Subpart E—Housing for Older Persons

The Fair Housing Act prohibits
discrimination because of familial
status. However, the Act exempts
“housing for older persons” from the
prohibitions against discrimination
because of familial status. The purpose
of the prohibitions against
discrimination because of familial status
and the housing for older persons
exemption is to protect families with
children from discrimination in housing,
without unfairly limiting housing choices
for elderly persons. 134 Cong. Rec.
510465-66 (daily ed. August 1, 1988)
(statement of Sen. Karnes), The
statutory definition of “housing for older
persons’ comprises three categories of
housing: (1) Housing provided under any
State or Federal program that the
Secretary of HUD determines is
specifically designed and operated to
assist elderly persons; (2) housing
intended for, and solely occupied by,
persons 62 years of age or older; and (3)
housing intended for, and solely
occupied by, at least one person 55
years of age or older per unit, provided
that various criteria are met.

Mobile Home Parks. The Department
received thousands of comments
relating to the housing for older persons
exemption. A significant portion of these
comments came from people who live in
mobile home parks which are currently
restricted to adults. These commenters
point out that mobile home park living is
unique. Mobile home park residents
typically own their own homes but rent
the space. Frequently, there is relatively
little space between homes. Many of
these commenters state that they prefer
to live in an all-adult atmosphere and
that if children are admitted there will in
most cases be no place for them to play.
Furthermore, many commenters made it
plain that they do not want or need
special services or facilities. Rather,
they want mobile home parks to provide

an environment where they can be with
others of their age group, while at the
same time remaining independent and
self-sufficient.

Some commenters asked that mobile
home parks be exempted outright from
the Fair Housing Act. Mobile home
parks are covered by the Fair Housing
Act. The Fair Housing Act makes it
unlawful to refuse to sell orrent a
“dwelling" because of race, color,
religion, sex, handicap, familial status,
or national origin. The statutory
definition of “dwelling" includes vacant
land which is offered for sale or lease
for the construction or location thereon
of a structure. In addition, the legislative
history of the Fair Housing Amendments
Act indicates that Congress intended

that mobile home parks would be
covered by the Act, and specifically by
the familial status provisions. See 134
Cong. Rec. 810551 (daily ed. Aug. 2,
1988) (colloquy between Sens. Wilson
and Specter). Thus, the Department has
no basis for exempting mobile home
parks from the prohibition of
discrimination against families with
children.

Other commenters asked HUD to
create an additional exemption for “over
40" or for “all-adult” mobile home parks.
There is nothing in the Fair Housing
Amendments Act or its legislative
history to indicate that Congress
intended that mobile home parks be
afforded a housing for older persons
exemption that is broader than the
exemption that applies to other types of
housing (e.g., apartments and
condominiums). To the contrary, the
legislative history indicates that “mobile
home parks ar eligible for the same
exemptions as are other communities
under the ‘housing for older persons'’
provisions * * *" of the Act. /d.
Therefore, mobile home parks are
subject to the same rules that apply to
other types of housing. More specific
comments received on this subpart will
be discussed in connection with the
exemption for “55 or over” housing.

“Dual Purpose Housing Facilities.” A
number of commenters raised the
question of whether it is permissible to
operate a “‘dual purpose' housing
facility. In a “dual purpose’ housing
facility specified units or sections would
be designated for older persons and
other units or sections would be open to
everyone. For example; one commenter
representing the interests of mobile
home park owners suggested that
regulations be promulgated to permit the
operation of “dual purpose’ properties,
so that certain sections or units are not
restricted to persons of a certain age
and others are designated for housing
for older persons. This commenter
stated that the proposed rule did not
address this question. However, this
issue was addressed in the proposed
rule. Section 100.70(c)(5) of the proposed
rule (53 FR 45025, November 7, 1988)
stated that it is unlawful to assign “any
person to a particular section of a
community, neighborhood or
development or to a particular floor of a
building because of * * * familial
status * * *." This same prohibition

appears as § 100.70(c)(4) of the final
rule. As the Department explained in
connection with public comments
received on subpart A, the legislative
history of the Fair Housing Act and the
development of fair housing law after
the protections of the Fair Housing Act
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were exiended. in 1974 to prohibit
discrimination because of sex suppost
the position: that persons with handicaps
and families with children are entitled to
the same protections as other classes of
persons. For example, “dual housing
facilities segregated by race; color or
religion:clearly would violate the Fair
Housing Act. Similarly, the Department
believes that it is.unlawful for a housing
facility to segregate because of familial
status,

Section 100.300° Purpose.

Section 100.300 explains that the
purpose of subpart E is fo effectuate the
housing for older persons exemption in
the Fair Housing Amendments Aet. This
section was. not' the:subject of public
comment and is unchanged from the:
proposed rule:

Section 100.301 FHousing for Older
Persons Exemplion.

Section 100:301 provides the
analytical framework for subpart E.
Paragraph (a) implements the second
sentence of section 807(h}(1) of the Fair
Housing Act, as amended. It states that
the prohibitions against discrimination
because of familial status in this part do
not apply to housing which satisfies the
requirements of § §160.302 (“State and
Federal Eiderly Housing Programs™),
100.303 ("62 or Over Housing™), or
100.304 (55 or Over Housing'"].
Paragraph (a) was not the subject of
public comment and'is unchanged from
the proposed rule.

Paragraph (b) states that nathing in
this part limits the applicability of any
reasonable local, State, or Federal
restrictions regarding the maximum:
number of ogcupants permitted to
occupy a dwelling. Paragraph (b)
implements. the first sentence of section
807(b)(1) of the Fair Housing Act. Many.
jurisdictions limit the number of
occupants per unit based on a minimum:
number of square-feet in the unit or the
sleeping areas. of the unit; HUD also
issues occupancy guidelines in its
assisted housing programs. Reasonable
limitations do not violate the Fair
Housing Act as long as they apply
equally to all oeccupants, A substantial
number of comments were received
asking that the Department adopt
occupancy resirictions that heusing
providers. carvapply in jurisdictions that
do not have governmentally-adopted
occupancy restrictions, and.in
jurisdictions. where the governmentally-
adopted restrictions are tantamount to
no restrictions. There: comments are
discussed in the preamble discussion
relating to Subpart A.

Section 100.302. State and Federal
Elderly Housing Programs.

Section 100:302 implements section
807(b)(2)(a} of the Fair Housing Act.
Section 100.302 exempts housing
provided under any Federal or State
program that the Secretary determines is
specifically designed and operated to
assist elderly persons, as defined in the
State or Federal program from the
prohibitions against discrimination
because of familial status in this part.
Section 100.302 was not the subject of
substantial public comment and is
unchanged from the proposed rule. It
should be noted that the eligibility
requirements for housing for elderly
persons in HUD-assisted and insured
programs differ from the requirements in
§§ 100.303 and 100.304. State or Federal
definitions are not superseded by these
established in this Part for ather
housing.

Section 100.303 62 or Over Housing:

Section 100.303 implements.

§ 807(f)(2)(B) of the Act. It exempts from
the prohibitions against discrimination
because of familial status housing:
intended for, and solely occupied by,
persons 62 years of age or older.

Transition Prevision. Paragraph (a)(1)
contains a transition provision ta ensure
that the interests of current residents. of
housing that excludes children will net
be unduly disturbed by the Fair Housing
Act. 134 Cong: Rec. $10456 (daily ed.
August 1, 1988) (Memorandum of Sens.
Kennedy and Specter Regarding Their
Substitute Amendment]. It provides that
housing satisfies the requirements of
§ 103.303 even though there were
persons residing in such housing on
September 13, 1988 who are under 62
years or age, Provided That all new
occupants thereafter are persons 62
years of age or older.

Section 8{d) of the Fair Housing:
Amendments Act provides that housing
shall not fail to meet the requirements
for housing for older persons by reason
of “persons residing in such housing as
of the date of enactment of this Act [i.e.,
September 13, 1988} wha do not meet
the age requirements of the housing for
older persons exemption, pravided that
all new occupants meet the age
requirements.of the housing for older
persons.exemption. Section 13(a) of the
Act provides. that “[t}his Act and the
Amendments made by this Act shall
take effect om the 180th day beginning
after the date of enactment of this Act.”
The date described in section 13(a) is
March 12, 1989. Several commenters
questioned whether the appropriate date
for the transition provision in

§ 100.303(a)(1) is September 13, 1988 or
March 12, 1889.

In the preamble of the propesedl rule
the Department explained that if section
6(d) of the Act is applied literally, then
housing providers, in order to avail
themselves of this transition provisien,
had to begin filling units in:accordance
with the age requirements of the housing
for elder persons exemption on:
September 13, 1988, which is before the
effective date of the Act. The proposed
rule adopted this interpretation, but in
view of the consequences of such a
determination, invited public comment
on the question. Comments were
received on buoth sides.of the issue.

One group of commenters argued that
the transition rele should become
effective on: March 12, 1989 instead of
September 13, 1988 as proposed by the
Department.. Some: of these eommenters
conceded that the proposed rule
followed the plain meaning of the:
statute, but argued that this is a case
where adherence to the statute's plain
language will frustrate: Congress’ intent
to provide a workable transition rule
that ensures that the interests of current
residents of housing that excludes
children will not be unduly disturbed by
passage of the bill. 134 Cong: Rec.
510456 (daily ed. August 1, 1988)
(Memorandum: of Sens. Kennedy and
Specter Regarding Their Substitute
Amendment). These commenters also
stated that a March: 12, 1989 transition
date would be fairer.

A different group of commenters:
agreed with the Bepartment's:
interpretation of the transition provision
that appeared in the proposed rule as
consistent with the plain meaning of the
Act and Congressional intent. These
commenters agreed with the
Department's statement in the preamble
of the proposed rule that the general
language in sectiom 13(a) was not
intended to render the more specific
language in section 6{(d) a nullity.
Moreaver, under the interpretation of
the Act in the proposed rule there:is no
inconsistency between sections 6(d) and
13(a) of the Fair Housing Act. The Act
will take effect on March 12, 1989 and,
by its terms, the housing for older
persons exemption will be satisfied even
though; on:September 13; 1988; there
were persons. in the housing facility who
did not meet the age reguirements,
provided that all new eccupants aften
September 13, 1988 meet the age
requirements. Some cammenters added
that under fundamental principles of
statutory construction the more specific
language of the Act prevails aver more
general language covering the same
subject. See eig., Ginsberg & Souns. v.
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Popkin, 285 U.S. 204, 208 (1932)
(“General language of a statutory
provision, although broad enough to
include it, will not be held to apply to a
matter specifically dealt with in another
part of the same enactment.”),
Therefore, these commenters concluded
that the more general language in
section 13(a) describing the effective
date of the Act as a whole should not be
interpreted to delete the specific
language in section 6(d) defining the
appropriate date for the transition
provision.

After carefully considering the
comments received on this question, the
Department has determined not to
modify its interpretation of the
transition provision that was included in
the proposed rule because it appears
that this is what Congress intended. The
transition provision in section 805(b)(3)
of the statute relating to persons
residing in a housing facility who do not
meet the age restrictions for housing for
older persons is expressly limited to
“persons residing in such housing as of
the date of enactment of this Act.” The
same date (September 13, 1988) is, for
the same reasons, referenced in
§100.304(d)(1) (“55 or Over Housing").

In addition, some commenters
proposed that the rule state that a
mobile home park may change its age
requirements to either family, 55 or over
or 62 or over, at any time—arguing that
such a provision would be consistent
with the legislative intent of the Act to
stop discrimination against families with
children but to allow for distinct housing
opportunities for older persons. As
previously explained, the Department
sees no legal basis for providing special
treatment or exceptions for mobile home
parks in light of the legislative history to
the contrary. Furthermore, the transition
provision in section 807(b)(3)(A) makes
specific reference to the date of
enactment. In light of this temporal
limitation in the statute the Department
does not believe it would be faithful to
the statute to create in this rule a
procedure permitting a housing provider
to change its age requirements at any
time in order to exclude families with
children,

A related issue raised by some
commenters is the relationship between
the Act and various State laws that
regulate existing relationships between
landlords and tenants. For example,
under the California Mobilehome
Residency Law, a rule or regulation of a
mobile home park may be amended at
any time with the consent of a
homeowner, or without his or her
consent upon written notice to him or
her of not less than six months.

Calfornia Civil Code § 798.25 (1982 &
Supp. 1988). These commenters pointed
out that this and other notice
requirements made it very difficult, and
in some cases, impossible for mobile
home park owners to avail themselves
of the transition provision in section
807(b)(3)(A) of the Act. On October 21,
1988 the General Counsel of HUD, .
Michael Dorsey, issued a legal opinion
on this question. In that opinion, Mr.
Dorsey concludes that the Fair Housing
Act does not preempt or supersede

§ 798.25 of the California Civil Code
since there is no language in the Fair
Housing Act, as amended, or its
legislative history to support a
conclusion that the Act was intended to
invalidate or limit any State law, unless
that State law requires or permits a
discriminatory housing practice. 42
U.S.C. 3616 (as redesignated by the Act).
Section 798.25 of the California Civil
Code neither requires nor permits a
discriminatory housing practice; it
simply sets forth a procedure that a
mabile home park must follow in order
to change a rule or regulation. In
addition, the comments submitted by
Senators Kennedy and Specter and
Representative Don Edwards state as
follows:

Since enactment of the 1988 Amendments
to the Fair Housing Act, many mobile home
parks have changed their status from an
eighteen and older “adult” park, which is
allowed under existing California law, but
prohibited by the Fair Housing Amendments
Act to a “housing for older persons” park in
order to qualify for an exemption under the
Act. Many of these parks have claimed that
the Act preempts California law, and thus six
months' notice of a change in policy is not
required. This is an incorrect interpretation of
the Act. It was not the intent of Congress to
preempt this notice requirement, and the
regulations should so specify. (Footnotes
omitted.)

Paragraph (a)(2) states that housing
satisfies the requirements of §100.303
even though there are unoccupied units
(at any time), provided that such units
are reserved for occupancy by persons
62 years of age or over. Paragraph (a)(2)
was not the subject of substantial
comment and is unchanged from the
proposed rule.

A new paragraph (a)(3) has been
added to the final rule. It states that
housing satisfies the requirements of
§ 100.303 even though there are units
occupied by employees of the housing
(and their family members residing in
the same unit) who are under 62 years of
age provided they perform substantial
duties directly related to the
management or maintenance of the
housing. This paragraph was added by
the Department in recognition of the fact

that it is common for a manager of a
housing facility or maintenance worker
to reside in one of the units. Frequently,
such arrangements benefit the residents
of the housing facility. The Department
does not believe that Congress intended
for a housing owner to lose its 62 or
over’ exemption simply because the
manager of the facility or a maintenance
worker resides there. However, the
Department wishes to stress that any
employees who live at the housing
facility must perform substantial duties
directly related to the management or
maintenance of the housing in question.
For example, if the employee works
primarily at a different housing facility,
then that employee does not satisfy the
requirements of paragraph (b)(3) and the
housing facility where that employee
lives will not qualify for the 62 or over”
exemption.

Paragraph (b) contains two examples
that illustrate the application of
paragraph (a). These examples were not
the subject of substantial comment and
are unchanged from the proposed rule,

Section 100.304 55 or Over Housing.

Section 100.304 implements section
807(b)(2){C) of the Fair Housing Act,
which exempts housing intended and
operated for occupancy by at least one
person 55 years of age or over per unit
that satisfy certain criteria. This section
of the proposed rule was the subject of
many public comments. As an initial
matter, a number of commenters asked
that the Department clarify the meaning
of the phrase “housing intended and
operated for occupancy by at least one
person 55 years of age or older, per
unit * * *"in paragraph (a).

Specifically, these commenters asked
that HUD address the issue of the age of
any other person occupying the unit
along with a person 55 years of age or
older per unit. A housing provider may
use any non-discriminatory method of
qualifying for the exemption that
comports with applicable State and
local laws. Since the Fair Housing
Amendments Act does not prohibit
discrimination because of age, nothing
in the Act prohibits a housing provider
seeking to qualify for the exemption for
“55 or over' housing from setting age
restrictions that are more stringent than
those set forth in the Act. Thus, a
housing provider may, for example,
require that a/l residents be 55 years of
age or older, provided that such a rule is
consistent with applicable State and
local laws. The other comments on
§ 100.304 fall within four areas.

First, some commenters stated that
§ 100.304(c)(1) should state that all units,
upon initial occupancy, must be
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occupied by at least one person 55 years
of age or older. Under the Act, the
exemption for housing for persons 55
years of age or older requires, among
other things, that 80 percent of the
dwellings have at least one resident
who is 55 years of age or older and that
the housing complex adhere to policies
demonstrating an intent to provide
housing to persons of that age group.
Section 807(b)(2)(C). The Children’s
Defense Fund and other commenters
state that Congress’ purpose in
permitting up to 20 percent of the units
to be occupied solely by persons under
the age of 55 was to prevent disruption
of the lives of surviving spouses and
cohabitants under age 55, when the over
55 member of a household dies or
otherwise leaves the unit. See 134 Cong.
Rec. H 6498 (daily ed. August 8, 1988)
(statement of Representative Edwards);
House Report at 31. Specifically, these
commenters argue that the "'55 or over”
exemption was not meant to permit the
owner of housing for older persons to
“set aside” 20 percent of its units for
incoming households (as opposed to
surviving spouses or companions).
These commenters feel that such a *'set
aside" is inconsistent with the
exemption's requirement that the owner
or manager demonstrate an intent to
provide housing for persons 55 years of
age or older.

These commenters correctly point out
that statements in the legislative history
discuss the need to permit up to 20
percent of the units to be occupied by
persons all of whom are under 55 years
old in 55 or over housing in order to
accommodate persons such as surviving
spouses under the age of 55 and nurses
and other personnel to care for the
elderly 134 Cong. Rec. H 6498 (daily ed.
August 8, 1988) (statement of
Representative Edwards); House Report
at 31. However, the Department does
not believe that the examples that
appear in the legislative history were
intended to be exhaustive. Particularly,
the Department is not of the view that
these units for persons under 55 years of
age cannot be occupied by incoming
households (as opposed to surviving
spouses or companions). Indeed. some
incoming households may be persons
under 55 related in some way to
residents who are over 55 years old. For
example, an elderly owner of a
condominium might die and leave the
condominum to a relative who is under
55 years old. If the 20 percent of the
units available to persons under 55
years old were not open to incoming
households then the recipient of the
legacy would be in the anomalous
situation of not being able to live in a

condominium he or she owns. Further,
the Department does not believe that the
proposed rule can fairly be
characterized as establishing a 20
percent "set-aside" for persons under 55
years of age. In order to be assured of
preserving the exemption, an owner of
55 or over™ housing will not, as a
practical matter, be able to sell or rent a
full 20 percent of the units to incoming
persons, all of whom are under 55 years
of age, because if the owner does so he
or she will risk losing the exemption if
some of the over-55 occupants die with
surviving spouses who are under 55
years old. In this regard, a number of
commenters expressed concern about
the last sentence of example 1A in
paragraph (e). This sentence indicates
that a housing provider could rent a unit
to persons (John and Mary in the
example) all of whom are under 55 years
old even if doing so would reduce the
percentage of units occupied by at least
one person 55 years of age or older to
just a fraction above 80 percent.
Although the housing provider in fact
could rent to John and Mary without
losing the “55 or over” exemption the
Department agrees that doing so is not
advisable under the circumstances
described in the example. Since the
owner would be just a fraction above
the 80 percent minimum required to
maintain the 55 or over' exemption,
renting to John and Mary could lead to
the owner losing the exemption if some
of the over-55 occupants die with
surviving spouses who are under 55. In
order to avoid any confusion, therefore,
the last sentence of example 1A in
paragraph (e) of the proposed rule has
been deleted in the final rule.

Beyond this, the owner must take care
to publish and adhere to policies and
procedures which demonstrate an intent
to provide housing for persons 55 years
of age or older. For example, this
requirement would preclude an owner
or manager from marketing 80 percent of
the units for persons 55 years of age or
older and marketing the remaining 20
percent in a radically different way (e.g.,
young adults). The policies and
procedures for the housing facility as a
whole must demonstrate an intent to
provide housing for persons 55 years of
age or older. “In essence, this means
that the housing in question must in its
marketing to the public and in its
internal operations, hold itself out as
housing for persons aged 55 or older."
134 Cong. Rec. $10456 (Memorandum of
Senators Kennedy and Specter
Regarding Their Substitute
Amendment). Accordingly. the
Department has determined not to
revise paragraph (d)(2).

The second major issue relating to 55
or over housing concerns paragraph
(c)(1), which requires that at least 80% of
the units in the housing facility be
occupied by at least one person 55 years
of age or older unit except that a newly
constructed housing facility for first
occupancy after March 12, 1989 need not
comply with paragraph (c)(1) of this
section until 25% of the units in the
facility are occupied. The exception for
partially occupied newly constructed
housing facilities was proposed by HUD
to deal with the practical problem of
filling units in a new and unoccupied
housing facility in a reasonable manner,
consistent with the 55 or over”
exemption. For example, it would be
unreasonable for a large newly
constructed housing facility that intends
to qualify for the exemption to lose its
right to claim the exemption simply
because the first unit happens to be
filled with persons all of whom are
under 55 years of age. However, once a
certain percentage of units has been
filled the housing facility can reasonably
be expected to comply with the
percentage requirement in paragraph
(c)(1). Thus, the Department proposed to
require that a housing facility comply
with the 80% requirement in paragraph
(c}(1) once 25% of the units in the
housing facility have been filled and
invited comment on the question of
whether the 25% point is too high or too
low.

The National Association of
Homebuilders, among other
commenters, felt this percentage was
too low to make a meaningful
assessment of a particular housing
facility. The National Multi Housing
Council argued that a building should be
eligible for the “55 and Over" exemption
during initial occupancy so long as not
more than 20 percent of the total units
are occupied by non-qualifying
residents. The Council argues that
marketing and market conditions will
vary widely throughout the country and
suggest that it is unnecessary for HUD
to attempt to fix a universal
demarcation point on this subject. The
Council proposes that the final rule
permit an owner to sell or rent the first
20 percent of the units to non-qualifying
occupants, if he or she wishes.

On the other hand, the Children's
Defense Fund and the Leadership
Conference on Civil Rights, among other
commenters, objected to paragraph
(c)(1) since the 25 percent point
referenced in the proposed regulation is
not contained in the Act or its legislative
history. These commenters further argue
that this 25 percent point of reference be
deleted because it stems from what they
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regard as an incorrect interpretation of
the 55 or over exemption. In other
words, if the 20 percent of the units for
non-qualifying households were
restricted to surviving spouses, nurses
and companions there would be no need
for the 25 percent point of reference for
initial occupancy.

Since the Department has not adopted
the narrow interpretation of the 20
percent limitation urged by some
commenters, the Department continues
to believe that the regulation must
contain some point of reference so that
everyone concerned will know how to
calculate whether a housing facility has
complied with the 80 percent
requirement during initial occupancy.
However, the Department does not
believe it would be consistent with the
intent of the statute to permit an owner
or manager seeking to qualify for the “55
or Over"” exemption to sell or rent the
first 20 percent of the units to persons all
of whom are under 55 years of age.
Filling so many units with non-
qualifying persons might create an
impression that the housing is not
intended for older persons. Further, the
owner would not have any leeway to
provide for units occupied by under 55
surviving spouses and nurses or
companions. For these reasons, the
Department has retained paragraph
(e)(1) as it was proposed.

In addition, as in § 100.303(a)(3), a
new paragraph (d)(3) has been added to
§ 100.304 of the final rule. It states that
housing satisfies the requirements of
this section even though there are units
occupied by employees of the housing
(and family members residing in the
same unit) who are under 55 years of
age provided they perform substantial
duties directly related to the
management or maintenance of the
housing. Thus, as in § 100.303, units
occupied by employees of the housing
who do not meet the age threshold are
not considered in determining a project’s
eligibility as housing for older persons.

“Significant Facilities and Services”.
Third, the Department received a great
many comments asking for clarification
of the phrase “significant facilities and
services designed to meet the physical
or social needs of older persons.” A
large number of commenters viewed the
definition in proposed paragraph (b)(1)
as requiring facilities and services on
the order of what one might expect to
find in a facility for severely disabled
elderly persons who are not able to care
for themselves. Other commenters want
to qualify for the 55 or Over”
exemption and want to know precisely
what services and facilities must be

provided in order to qualify for the
exemption.

Paragraph (b)(1) of the proposed rule
stated that “significant facilities and
services specifically designed to meet
the physical or social needs of older
persons” include an accessible physical
environment, congregale dining
facilities, social and recreational
programs, emergency and preventive
health care or programs, continuing
education, welfare, information and
counseling, recreational, homemaker,
outside maintenance and referral
services, transportation to facilitate
access to social services, and services
designed to encourage and assist
residents to use the services and
facilities available to them. The list of
significant facilities and services
designed to meet the physical or social
needs of older persons in the proposed
rule is drawn from section 202{f) of the
Housing Act of 1959, 12 U.S.C. § 1701q,
listing examples of facilities and
services for older persons. The House
Report (at p. 32) relies heavily upon the
listing in section 202(f) of the Housing
Act of 1959 in its discussion of such
facilities. In addition, the proposed rule
made it clear that the housing facility
need not have all of these features to
qualify for the exemption.

Based upon the reaction hundreds of
commenters had to the proposed
definition of “significant facilities and
services designed to meet the physical
or social needs of older persons” it
appears that the presence early on in the
definition of “congregate dining
facilities" and an “accessible physical
environment” may have created an
impression that only housing for older
persons who are not capable of living
independently would satisfy the
requirements of paragraph (b)(1). The
Department wishes to stress that a
housing facility may have significant
facilities and services designed to meet
the physical or social needs of older
persons and still provide housing for
active older persons who live very
independently. A housing facility, for
example, need not necessarily have
congregate dining facilities or an
accessible physical environment in
order to qualify. In fact, many of the
facilities and services on the list can
readily be associated with active older
persons. These include social and
recreational programs, preventive health
care, information and counseling,
recreational services, and transportation
to facilitate access to social services.
Moreover, the list of services on this list
was not intended to be exclusive. As a
result of this reaction, the Department
has reordered the list of services and

facilities in the final rule. In addition,
“welfare” has been deleted from the list
because it appears only to have
relevance in the context of
governmental programs for elderly
persons which are covered by § 100.301.

The facilities and services designed to
meet the physical or social needs of
older persons must be “significant" in
order to satisfy paragraph (b)(1). It is not
possible for the Department to define
precisely what services and facilities
must be present before they are
considered "significant.” The services
and facilities will necessarily vary
based on the geographic location and
the needs of the residents. However, it is
clear, for example, that the installation
of a ramp at the front entrance of a
housing facility would not constitute a
“significant” facility designed to meet
the physical needs of older persons.
Similarly, the provision of minor
amenities—such as putting a couch in a
laundry room and labeling it a
recreation center—would not constitute
a “significant” facility designed to meet
the social needs of older persons. House
Report at 32.

“Important Housing Opportunities for
Older Persons”. Some commenters
suggested that the Department establish
a “precertification” procedure which
would enable housing providers to seek
HUD certification that a housing facility
has “significant facilities and services
designed to meet the physical or social
needs of older persons’ or that the
housing facility satisfies the
requirements of paragraph (b)(2). One
commenter representing the interests of
mobile home park owners argued that
such a procedure would prevent many
lawsuits and "frivolous™ administrative
complaints of discrimination from being
filed. The Department does not believe
at this early stage of the enforcement of
the Fair Housing Amendments Act that
there is a reasonable basis to conclude
that many “frivolous" complaints will be
filed unless a “pre-certification”
procedure is established. Further, the
Department does not believe that it has
sufficient resources to support such a
procedure. However, if experience with
enforcement of the exemption for 55 or
over" housing shows that such a
procedure would be cost-effective the
Department will consider adding a “'pre-
certification” procedure in the future.

The fourth area of major public
comment concerns paragraph (b)(2) of
the proposed rule. A housing facility
may qualify for the *'55 or over"
exemption even if it does not satisfy the
requirements of paragraph (b)(1). Under
paragraph (b)(2), a housing facility that
does not provide significant facilities
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and services specifically designed to
meet the physical or social needs of
older persons may nonetheless qualify
for the “55 or over" exemption. Such a
housing facility must demonstrate that it
is not practicable for it to provide
significant facilities and services
designed to meet the physical or social
needs of older persons, and must also
demonstrate that the housing facility is
necessary to provide important housing
opportunities for older persons.

The proposed rule contained eight
factors, among others, that the
Department proposed to consider in
determining whether a housing facility
satisfies the requirements of paragraph
(b)(2). Paragraph (b)(2) was criticized by
many commenters for not being
sufficiently precise. These commenters
state that listing eight factors is not
sufficient, especially since the proposed
rule did not state how many (or how
few) of the factors must be fulfilled in
order to obtain a waiver of the
requirement of providing significant
services and facilities.

Further, some commenters cited
legislative history which they believe is
helpful in construing the exception.
Senator Kennedy stated that the
exception was intended "to be narrowly
used only when it can be demonstrated
that the costs of providing the facilities
and services would result in depriving
low- and moderate-income persons of
needed and desired housing.
Independent and objective evidence
must be provided to establish
impracticability." 134 Cong. Rec. $10549
(daily ed. August 2, 1988) (statement of
Sen. Kennedy). Representative Edwards
explained that § 807(b)(2)(C)(i) was “not
intended to provide a broad exemption
* * *."134 Cong. Rec. H6498 (daily ed.
August 8, 1988) (statement of
Representative Edwards). Mr. Edwards
went on to explain the impracticability
test as follows:

The fact that the facilities and services are
expensive to provide is not alone sufficient to
meet the standard of impracticability. This
standard cannot be satisfied only by
estimates of increased costs, business
inefficiency or loss of profit. Independent and
objective evidence must be provided to
establish impracticability. Mere opinion that
the provision of such facilities and services is
impracticable is not sufficient.

Id.

With regard to the requirement that
the housing qualify as an “important
housing opportunity for older persons"
Representative Edwards stated that it
must be shown that “[a]ffordable
housing for older persons of low or
moderate incomes must not be

otherwise available in the community.”
Id.

The Department agrees that
additional guidance is needed and the
Department has been guided by this
legislative history in revising paragraph
(b)(2) to provide for a somewhat more
precise definition of this exception. The
first sentence of paragraph (b)(2), which
mirrors the statute, is unchanged from
the proposed rule, The following
sentence explicates this statutory test in
a manner that is consistent with the
legislative history regarding this
exception. It states that an owner or
manager, in order to satisfy the
requirements of paragraph (b)(2), must
demonstrate through credible and
objective evidence that the provision of
significant facilities and services
designed to meet the physical or social
needs of older persons would result in
depriving older persons in the relevant
geographic area of needed and desired
housing. The Department believes that
the revised standard is both clearer and
consistent with the intent of Congress.

The eight factors in the proposed rule
have been reduced to seven factors in
the final rule. Specifically, the first and
second factors that appeared in the
proposed rule have been consolidated
and clarified in the final rule. The seven
relevant factors in the final rule are as
follows:

(i) Whether the owner or manager of
the housing facility has endeavored to
provide significant facilities and
services designed to meet the physical
or social needs of older persons either
by the owner or some other entity.
Demonstrating that such services and
facilities are more expensive to provide
is not alone sufficient to demonstrate
that the provision of such services is not
practicable. The preceding sentence
relating to the cost of providing
significant services and facilities is
based on the legislative history. See 134
Cong. Rec. H6498 (daily ed. August 8,
1988) (statement of Representative
Edwards) (“The fact that the facilities
and service [sic] are expensive to
provide is not alone sufficient to meet
the standard of impracticability.")

(ii) The amount of rent charged, if the
dwellings are offered for rent. The price
of the dwellings, if they are offered for
sale.

(iii) The income range of the residents
of the housing facility.

(iv) The demand for housing for older
persons in the relevant geographic area.
(v) The range of housing choices for
older persons within the relevant

geographic area.

(vi) The availability of other similarly
priced housing for older persons in the
relevant geographic area. If similarly

priced housing for older persons with
significant facilities and services is
reasonably available in the relevant
geographic area, then the housing
facility does not meet the requirements
of paragraph (b)(2). The second sentence
is new and has been added to clarify the
appropriate application of this factor.

(vii) The vacancy rate of the housing
facility.

Subpart F—Interference, Coercion or
Intimidation

Section 100.400 Prohibited
Interference, coercion or intimidation.

Subpart F provides the interpretation
of the Department as to the conduct
which constitutes a discriminatory
housing practice under section 818 of the
Fair Housing Act.

Section 100.400(b) states that it is
unlawful to coerce, intimidate, threaten
or interfere with any person in the
exercise or enjoyment of, or on account
of that person having exercised or
enjoyed, or on account of that person
having aided or encouraged any person
in the exercise or enjoyment of, any
right granted or protected by Part 100.
Such conduct can also involve
harassment of persons because of race,
color, religion, sex, handicap, familial
status, or national origin.

The illustrations in this section also
indicate that a broad range of activities
can constitute a discriminatory housing
practice. Threatening or intimidating
actions include acts against the
possessions of persons, such as damage
to automobiles or vandalism, which
limit a person's ability to have full
enjoyment of a dwelling. In addition, the
protections against discrimination reach
any person, including persons selling or
renting dwellings and persons engaged
in activities promoting fair housing.
Further, persons who are not involved in
any aspect of the sale or rental of a
dwelling are nonetheless prohibited
from engaging in conduct to coerce,
intimidate, threaten or interfere with
persons in connection with protected
activities, or from retaliating against any
person involved in any way in a
proceeding under the Fair Housing Act.

Part 103—Fair Housing Complaint
Processing

Enforcement responsibility within HUD

Generally, the proposed regulations
placed the responsibility for the
reasonable cause determination and the
prosecutorial functions with the General
Counsel, while retaining the
investigation and conciliation functions
with the Assistant Secretary for Fair
Housing and Equal Opportunity.
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Several commenters urged that the
Department modify the rule to leave all
aspects of Fair Housing enforcement
responsibility with the Assistant
Secretary for Fair Housing and Equal
Opportunity. Among other arguments,
the experience of the Assistant
Secretary in administering the several
civil rights-related responsibilities of
HUD was cited—particularly the twenty
years of experience in administering the
Fair Housing Act itself. In addition,
commenters pointed out that the Civil
Rights Act of 1968 provided for the
creation of a new HUD assistant
secretary position—clearly intended to
serve as the lead official for civil rights
responsibilities of the Department.

The Department agrees with the
commenters that full utilization of the
Assistant Secretary's experience must
be assured, and that the original Fair
Housing Act indeed intended that there
be appointed an assistant secretary
specializing in civil rights concerns. Had
the proposed rule suggested removal of
the responsibilities of the Assistant
Secretary for Fair Housing and Equal
Opportunity and the awarding of those
responsibilities to the General Counsel,
the above-summarized arguments would
be well-taken. No such proposal has
been made, however, Under the
enforcement scheme set out in the
proposed rule, the responsibilities of the
Assistant Secretary as they relate to
Fair Housing enforcement have been
retained. The Assistant Secretary
continues to have full responsibility for
complaint intake, investigations,
conciliations and for all related
communications with the parties
concerning their procedural rights and
obligations. Quite clearly, given the
greatly increased enforcement authority
provided by the Fair Housing
Amendments Act and the addition of
important newly protected classes, the
responsibilities of the Assistant
Secretary have been augmented greatly.

It proves too much, however, to argue
that the creation of a new assistant
secretary's position in the 1968 Act
somehow implies a duty in the Secretary
to delegate subsequently enacted
authority to that single officer. First, we
note that the 1968 statute creating the
new assistant secretary did not provide
for administration or judicial
enforcement of the Act, but only for the
investigation and attempted conciliation
of complaints. More importantly, both
the 1968 Act and the 1988 Amendments
Act refer, in all their substantive

provisions, to responsibilities of the
Secretary of Housing and Urban
Development. Nothing in either Act
purports to require the Secretary to

delegate this responsibility to any
particular officer or officers. It is clear,
then, that an argument that the
Secretary is legally bound to delegate
his authority in a particular manner
cannot be supported.

Commenters also argued that as a
matter of policy, the delegation to the
General Counsel is inappropriate.
Commenters noted that the Assistant
Secretary for Fair Housing and Equal
Opportunity does not share
responsibility with any other office of
the Department relative to the Assistant
Secretary's exercise of authority under
other civil rights statutes. These
commenters are correct—up to a point—
although they ignore the fact of HUD
General Counsel participation in any
and all matters involving civil rights and
equal opportunity at the stage where the
Department becomes involved in formal
enforcement, either through the
initiation of administrative enforcement
proceedings or the referral of matters to
the Department of Justice for the
initiation of civil actions.

Given the clear intention of the
amended Act that a HUD reasonable
cause determination will create a virtual
certainty of litigation, eitherin an
administrative tribunal or in a Federal
District Court, it is not only rational and
sensible but consistent with current
delegations of authority in the area of
civil rights to provide that responsibility
for such determinations be in the hands
of the Department's legal officer.
Similarly, the delegation of authority to
the General Counsel to conduct hearings
before administrative law judges under
the Fair Housing Act seems to the
Department not only to be a rational
decision, but a rather obvious one. Such
a division of responsibility is consistent
with the practice of other agencies
whose administrative processes make a
separation of functions necessary or
desirable.

One commenter noted that proposed
§ 109.16(a) provided that the Assistant
Secretary is to make reasonable cause
determinations in advertising cases. The
proposed rule intended to delegate all
responsibility for reasonable cause
determinations to the General Counsel.
This section has been revised.

Under the final rule, the General
Counsel is delegated the responsibility
for making the reasonable cause
determination and for prosecuting
administrative cases under the 1988
Amendments. One commenter noted
that the General Counsel also has the
responsibility to defend against charges
that HUD has violated the Fair Housing
Act. While the number of such cases
may be small, the commenter argued

that proposed procedures cast suspicion
on the impartiality of the General
Counsel in such matters. In the rare
instances that complaints invelving such
circumstances are filed, the Secretary
will delegate the General Counsel's
responsibility for the reasonable cause
determination and. where an
administrative proceeding is conducted,
HUD's prosecuting duties to another
qualified employee of the Department.
Since such circumstances will rarely, if
ever, occur, the text of the rule has not
been revised to reflect this eventuality.
The division of responsibility in the
final rule has been modified slightly to
transfer certain duties from the General
Counsel to the Assistant Secretary.
These include: (1) The ability to elect to
have the claims asserted in a charge
decided in a civil action where HUD is
the complainant (§§ 103.410 and
104.410); (2) the duty to notify the
aggrieved person and the respondent
when a reasonable cause determination
can not be made within described time
periods (§ 104.400(c}); and (3) the duty to
notify Federal, State and local licensing
and regulatory agencies under
§ 104.935(a). In addition, the final rule
has been revised to require the
notification of the Assistant Secretary at
certain points during the administrative
proceeding (see e.g. §§ 104.700(a),
104.910(d), 104.920 and 104.930(d)).

Statutory limitations on HUD's
complaint processing authority:

In several instances, commenters
suggested revisions to the proposed
rules that cannot be adopted because
they conflict with statutory limitations
contained in the Fair Housing Act. The
statutorily impermissable proposals
included:

1. Some commenters argued that the
rules should require complainants to file
their complaint within 60 days of the
date that an alleged discriminatory
practice has occurred or terminated.
Section 810{a)(1)(A)(i) of the Act permit
complainants to submit complaints not
later than one year after an alleged
discriminatory housing practice has
occurred or terminated. (See Subpart A.)

2. Commenters argued that
respondents should have from 20 to 30
days to respond to the complaint.
Section 810{a)(1)(B)(iii) of the Act
provides that each respondent may file
an answer to the complaint not later
than 10 days from the date of receipt of
the notice. (See §§ 103.50(b)(3) and
103.55.)

3. Commenters argued that the final
rule should not permit the referral of
cases to agencies until they are found to
be substantially equivalent under the
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new law, or should be revised to permit
the complainant to choose whether to
permit the referral under such
circumstances. Under section 810(f}{4),
each agency certified for the purposes of
Title VIII on the day before the
enactment date must be considered
certified with respect to those matters
for which the agency was certified on
that date. The transition period is 40
months from the date of enactment.
Under section 810(f)(1), HUD is required
to make these referrals. (See Part 115)

4. Several commenters urged HUD to
retain the existing practice of making a
threshold determination to resolve
based on facts developed in the
investigation before commencing
conciliation. Such procedures would be
contrary to section 810(b){1) which
requires HUD to engage in conciliation
with respect to the complaint, to the
extent feasible, during the period
beginning with the filing of the
complaint and ending with the filing of
the charge or dismissal by HUD.

5. Commenters objected to
§ 103.330(b) which permits the
nondisclosure of conciliation
agreements, where the aggrieved person
and the respondent request the
nondisclosure and the Assistant
Secretary determines that disclosure is
not required to further any purpose of
the Fair Housing Act. Under section
810(b)(4), nondisclosure is permitted
under such circumstances.

6. Commenters objected to the
requirement for the public disclosure of
complaints dismissed based on a finding
of no probable cause. Section 810(g)(3)
requires public disclosure.

Subpart A—Purpose and Definitions
Section 103.1 Purpose and applicability.

Applicability. Except for complaints
involving allegations of discriminatory
housing practices occurring before and
continuing after the effective date of the
1988 Amendments (March 12, 1889), the
proposed rule provided that:

—Complaints alleging discriminatory
housing practices that occurred before
the effective date of the 1988
Amendments are governed by the
procedures in Part 105.

—Complaints alleging discriminatory
housing practices that occur on or after
the effective date of the 1988
Amendments are governed by the
procedures in Part 103.

For complaints alleging violations that
occur before and continue after March
12, 1989, the proposed rule provided:

—Complaints filed after March 12,
1989 would be processed under Part 103.

—Complaints filed before March 12,
1989 would continue to be processed

under Part 105; however, the Department
would provide the complainant with a
reasonable opportunity to elect to have
the complaint processed under Part 103
in lieu of the Part 105 procedures.

Commenters argued that the final
rules must be revised to provide
retroactive application of the Act's new
remedies and enforcement procedures to
all complaints pending on March 12,
1989, including those that do not involve
continuing violations. Other commenters
argued that the regulations should not
apply to any complaints filed under part
105 prior to March 12, 1989.

HUD has reviewed its determination
regarding the applicability of the 1988
Amendments. Upon reconsideration,
HUD believes that the proposed rules
unduly restrict the cases to which the
new remedies under the 1988
Amendments will be applied. It is clear
that Congress did not intend the Act to
receive the restricted application
proposed by HUD. Significantly, the
plain language of section 815 places no
limitation upon its applicability, but
rather provides: “This Act and the
amendments made by this Act shall take
effect on the 180th day beginning after
the date of enactment of the Act.” At no
point does the Act suggest that its
provisions should receive less than the
broadest application of the effective
date provision.

The general rule of statutory
construction is that remedial and
procedural legislation not affecting
vested rights must be applied to any
claim cognizable under the prior law
that is pending on the effective date or
that is filed thereafter. Bradiey v.
Richmond School Board, 416 U.S. 698
715-16 (1974). While it is true that
statutes that affect substantive rights
ordinarily may not be applied
retroactively, United States v. Security
Industrial Bank, 459 U.S. 70, 79 (1982),
this principle has no applicability here,
The 1988 Amendments (except as to
discriminatory housing practices
involving handicap and familial status)
do not create new legal duties or
responsibilities. Rather, they merely
provide a new process by which
aggrieved persons may enforce existing
rights protected under Title VIIL fe.,
The 1988 Amendments create new
procedures for the filing, investigation
and conciliation of complaints
concerning discriminatory housing
practices and strengthen the remedies
available to victims of housing
discrimination by providing for
administrative hearings, and by
increasing the availability of civil
penalties, attorney's fees, etc. Because
the new remedies and enforcement
procedures do not affect vested rights,

retroactive application is entirely
appropriate, unless a manifest injustice
would result. See, e.g., Bradley, supra.
(increased availability of attorney’s
fees); Friel v. Cessna Aircraft Co., 751
F.2d 1037 (9th Cir. 1985) (extension of
limitations period); Montana Power Co.,
v. Federal Power Comm., 445 F.2d 739
(D.C. Cir. 1970) (change in tribunal); and
Grummitt v. Sturgeon Bay Winter Sports
Club, 354 F.2d 564 (7th Cir. 1965 (change
in procedure)).

To bring the final rule into
conformance with the Act and the well-
settled law, Parts 103 and 105 have been
revised. Under the final rule, Part 103
will be applicable to all complaints
alleging discriminatory housing
practices on account of race, color,
religion, sex or national origin pending
on March 12, 1989 or filed thereafter;
and to all complaints alleging
discriminatory housing practices on
account of handicap or familial status
occurring on or after March 12, 1989,
Part 105 will have no continuing validity
and will be removed.

One commenter asked for clarification
whether complaints that allege
discriminatory housing practices
involving handicap and familial status
that occur before March 12, 1989 and
will continue after that date may be
filed prior to March 12, 1989.
Discriminatory housing practices
involving handicap or familial status do
not violate the Act until March 12, 1989.
Since it will be impossible to predict
whether an individual will continue a
previous practice after the practice
becomes a violation of the Act, HUD
will not accept any complaints alleging
such discrimination filed before March
12, 1989. To ensure that complainants
are aware of their right to file if the
practice continues, the rejection will be
accompanied by an explanation of the
complainant's right to refile after March
12, 1989.

Applicability of Part 103 to State and
local agencies. Several commenters
sought clarification concerning the
applicability of various requirements in
Part 103 (and Part 104) to complaints
filed with or referred to State and local
agencies. Part 103 contains the
procedures for the investigation and
conciliation by HUD of complaints filed
under section 810 of the Act and Part 104
contains the rules of practice and
procedure applied by HUD's ALJs in
administrative proceedings adjudicating
charges issued under Part 103. These
parts do not, by themselves, impose any
requirements on the processing of
complaints at the State or local level.
Part 115, on the other hand, sets forth
the criteria for HUD's certification that a
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State or local law is substantially
equivalent, and its requirements parallel
many of the requirements contained in
Parts 103 and 104.

Some commenters urged language
specifically stating that certain
provisions (e.g., HUD procedures for the
investigation of complaints) are not
binding on State and local agencys.
HUD believes that §§ 103.1, 104.10 and
115.1 clearly state the applicability of
the parts and that further clarification is
unnecessary.

Complaint processing and Section
504. Proposed § 103.1(c) provided that
HUD will conduct investigations and
conciliations in accordance with section
504 of the Rehabilitation Act of 1973 (29
U.S.C. 794). One commenter argued that
this paragraph should only apply when
a complaint involves an allegation of
discrimination that is based on
handicap. The proposed section was
designed to provide for the reasonable
accommodation of persons with
disabilities who are participants in the
fair housing complaint process. The
provisions of this section were not
intended to be limited to complaints
involving allegations of discrimination
based on handicap. This section has
been clarified in the final rule.

Section 103.9 Definitions.

In addition to revisions of aggrieved
person, dwelling unit and person
discussed in the comments to Part 100
above, comments on the definitions of
personal service and receipt of notice
were received.

One commenter argued that HUD
should delete these proposed definitions
and incorporate requirements for
personal service and for receipt of
service contained in the Federal Rules of
Civil Procedure. Another commenter
urged HUD to abandon certified mail as
a permissible means of service on non-
agency parlicipants because service
may be frustrated by an addressee’s
refusal to claim. HUD's current rules
provide for the service of documents by
certified mail or through personal
service. (see § 105.18). These methods
have not, as yet, presented significant
practical difficulties in the processing of
complaints and have been retained in
the final rule.

Subpart B—Complaints

Section 103.10 Submission of
information.

Proposed § 103.10 contains provisions
governing the submission of information
concerning alleged discriminatory
housing practices and notes that, if the
submitted information warrants, HUD
may concurrently initiate compliance

reviews under other civil rights
authorities. In response to commenters,
the Age Discrimination Act of 1975 has
been added to the list of civil rights
authorities in this section and §103.5,
and minor editorial change has been
made for clarity.

Section 103.15 Who may file
complaints.

Section § 103.15 permits any aggrieved
person or the Assistant Secretary to file
a complaint. One commenter noted that
individuals who are subject to housing
discrimination are likely to be low-
income persons who cannot read, write,
or express themselves articulately. The
commenter suggested that § 103.15 be
amended to require HUD personnel to
provide full and comprehensive
assistance throughout the complaint
process, including assignment of an
attorney. Similar revisions were
requested for §§ 103.10(a), 103.30(b),
103.300(b), and 104.10(b). Section 103.15
also provides that a complaint may be
filed with the assistance of an
authorized representative of an
aggrieved person, including any
organization acting on behalf of an
aggrieved person. One commenter
would modify this provision to require
HUD to notify the authorized
representative acting on behalf of the
aggrieved person, concerning the status
of cases.

The Department agrees that it is vital
that HUD provide full assistance to
persons who wish to file a complaint
and that HUD continue to provide
assistance throughout the complaint
processing procedure. Accordingly, the
Department intends to pursue its current
practice of providing appropriate
assistance to such persons. In addition,
HUD will, at the request of a
complainant, provide information
concerning the status of the complaint to
an authorized representative in the same
manner as such notification is provided
to complainants. While the Department
intends to provide such information,
HUD does not believe that it is
necessary to codify these policies in the
regulations.

Section 103.20 Persons against whom
complaints may be filed.

Under proposed § 103.20(a), a
complaint may be filed against any
person alleged to be engaged, to have
engaged, or to be about to engage in a
discriminatory housing practice.
Commenters urged the deletion of
language permitting complaints against
respondents that are “about to engage”
in a discriminatory housing practice.
The cited language is a necessary
adjunct to the definition of aggrieved

person found in the statute (“Aggrieved
person means any person who * * *
believes that such person will be injured
by a discriminatory housing practice
that is about to occur.") The cited
regulatory provision is retained.

Proposed § 103.20(b) provides that a
complaint may also be filed against any
person who directs or controls or has
the right to direct or control, the conduct
of another person with respect to any
aspect of the sale, rental, advertising, or
financing of dwellings or the provision
of brokerage services relating to the sale
or rental of dwelling, if that other
person, acting within the scope of his or
her authority as employee or agent of
the directing or controlling person, is
engaged, has engaged or is about to
engage in a discriminatory housing
practice.

Commenters argued that the definition
of agency relationships described in this
paragraph is confusing, may be too
narrow, and does not correspond to the
standards established by case law.
Other commenters suggested that this
provision could be improved by the
provision of examples drawn from case
law and that problems concerning this
section could be remedied by the
deletion of the language “within the
scope of his or her authority".

Paragraph (b) expands on the general
provisions contained in § 103.20(a). This
provision reflects HUD’s current rules
governing the types of persons against
whom complaints may be filed (see
§ 105.13(b)). This Part 105 regulation
was adopted in the final rule issued June
27,1988 (53 FR 24184). In that rule, HUD
explained that the provision was based
on judicial precedent to the effect that
persons involved in the sale, rental or
financing of dwellings have a
nondelegable duty to assure that all
conduct relating to any aspect of the
sale, rental or financing of dwellings
complies with the Fair Housing Act and
that a person who supervises, directs or
employs other persons can be legally
responsible for actions of such other
persons which violate the Fair Housing
Act. See U.S. v. Youritan Construction
Co., 370 F.Supp. 643 (N.D. Calif. 1973),
modified as to relief and affirmed, 509
F.2d 623 (9th Cir. 1975); Northside Realty
v. U.S., 605 F.2d 1348 (5th Cir. 1979);
Marr v. Rife, 503 F.2d 735 (6th Cir. 1974);
U.S. v. Northside Realty, 474 F.2d 1164
(5th Cir. 1973); Moore v. Townsend, 525
F.2d 482 (7th Cir. 1975); Johnson v. Jerry
Pals, Real Estate, 485 F.2d 528 (7th Cir.
1973); Dillion v. AFBIC Development
Corp., 420 F.Supp. 572 (S.D. Ala. 1976);
and U.S. v. Real Estate Development
Corp., 347 F.Supp. 776 (N.D. Miss. 1972).
Commenters on that rule asserted that
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the judicial decisions did not establish a
rule of liability without fault as the
proposed rule (published October 18,
1984 (49 FR 40528)) suggested; and that
the decided cases focused only on the
liability of a broker for conduct of his or
her salepersons, but did not manage
absolute liability on the mere basis to
direct or control without reference to
instructions, policies, compliance
programs, and other actions of the
principal. In response to these
comments, HUD announced that it was
not its intent to impose absolute liability
on any principal, but rather to follow the
existing case law of the liability of the
principal. As a result of this discussion,
the language “acting within his or her
authority"” was added. The commenters
on the propesed rule implementing the
1988 Amendments have presented no
argument that convinces the Department
that its current analysis of the case law
on this point is incorrect.

Section 103.25 Where to file
complaints.

Section 103.25 permits aggrieved
persons to provide information to be
contained in a complaint by telephone
to HUD Regional and Field Offices.
While some commenters have argued
for the deletion of this procedure, HUD
does not believe that the filing of
complaints should be limited in the
manner the commenters suggest. The
final rule continues HUD's practice of
reducing information provided by
telephone to writing on the complaint
form and sending the form to the
aggrieved person for signature and
affirmation.

A substantially equivalent agency
complained that HUD's proposed
procedures do not recognize that State
and local agencies may have their own
filing procedures and complaint formats.
The agency argued that HUD’s
regulations should state that complaints
may be filed with such agencies in
accordance with their filing procedures
and that ccmplaints submitted on the
agency forms will be accepted if they
meet the requirements of § 103.30(c).
These requirements are contained in the
regulation at §§ 103.25(a}(3) and
103.30(b). The regulation is unchanged
on this point.

Section 103.30 Form and content of the
complaint,

In response to a commenter,
§§ 103.30(a) and 103.55(a) have been
amended to delete the requirement that
complaints and answers must be
attested to before a notary public or a
duly authorized representative of the
Assistant Secretary. This attestation
burden is unnecessary. Section

810(a)(1)(D) requires only that
complaints and answers be under cath
and affirmation. Under 24 U.S.C. 1746,
the oath and affirmation requirement is
satisfied if the complainant (or
respondent) signs the following
statement: "I declare under penalty of
perjury that the foregoing is true and
correct.”

Section 103.42 Amendment of
complaint.

Section 103.42 has been revised to
clarify that complaints may be
reasonably and fairly amended at any
time and that the list of circumstances
under which complaints may be
amended is illustrative only.

Sections 103.45 Service of notice on
aggrieved person and 103.50
Notification of respondent; joinder of
additional or substitute respondents.

Section 810{a)(1)(B)(i) of the Act
requires the Secretary to serve notice
upon the aggrieved person
acknowledging the filing of a complaint
and advising the person of the time
limits and choice of forums provided
under Title VIIL Section 810{a)(1)(B)(ii)
of the Act requires the Secretary to
serve a notice on the respondent within
10 days of the filing of the complaint (or
within 10 days of the identification of a
substitute or additional respondent).
This notice must identify the alleged
discriminatory housing practice and
advise the respondent of the procedural
rights and obligations of respondents
under Title VIII, and include a copy of
the complaint. These sections are
implemented at §§ 103.45 and 103.50
respectively.

Commenters emphasized the
importance of the notice to aggrieved
persons and respondents and suggested
various additions to and modifications
of the proposed regulations. The
suggested changes included the addition
of a requirement for the service of
copies of Title VIII, applicable
regulations and forms, and revisions of
the description of the procedural rights
and obligations under Title VIII and
related laws to provide greater detail.

The regulation at §§ 103.45 and 103.50
describes, in general terms, the
notification that will be provided to
aggrieved persons and respondents.
HUD intends to develop forms
consistent with these regulatory
provisions that will define with greater
detail the procedural rights and
obligations of the parties under the
complaint processing procedures, and
that will describe the additional
information that will be provided to
assist the parties. While HUD does not
believe that it is necessary to detail

these provisions in the regulations, HUD
will take the comments on these
sections into consideration in
developing its natification forms.

Section 103.55 Answer to complaint.

One commenter argued that § 103.55
(Answer to complaint) should be revised
to state that the respondent is under no
obligation to file an answer and that a
decision not to answer will have no
impact on the respondent's position in
the case. This section clearly provides
that the filing of an answer is
permissive. Since answers will generally
expedite complaint processing, the
regulations should not include
provisions that would discourage their
filing.

Subpart C—Referral of Complaints to
State and Local Agencies

Section 103.100 Notification and
referral to substantially equivalent
State or local agencies.

Section 103.100 states the procedures
for the notification and referral of
complaints to substantially equivalent
State and local agencies and provides
for the notification of the aggrieved
person.and the respondent of the
referrals, including the notification of
the right of the aggrieved person to
commence a civil action under section
813 of the Fair Housing Act. A
commenter suggested that the
notification under this section (and
under § 103.115—Notification upon
reactivation) also state that a suit may
be filed in State court as well as Federal
court. The proposed revision has not
been made since State and local
jurisdictions must provide such
notifications to the complainant and the
respondent as a requirement of
certification (see § 115.3(a)(1) (ii) and
(iii).

Section 103.110 Reactivation of
referred complaints.

Under § 103.110, HUD will reactivate
a referral complaint under three
circumstances. Comments regarding
each of these circumstances are
discussed below.

Consensual reactivation. The
complaint may be reactivated when a
substantially equivalent State or local
agency consents to the reactivation. In
response to a comment, this section has
been clarified to add that the Assistant
Secretary may reactivate a complaint
with the consent or at the request of the
agency.

Prompt processing. The complaint
may be reactivated if the substantially
equivalent State or local agency fails to
commence proceedings with respect to
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the complaint within 30 days of the date

that the agency received the notification
and referral of the complaint, or the
agency commenced proceedings within
this 30-day period, but the Assistant
Secretary determines that the agency
has failed to carry the proceedings
forward with reasonable promptness.
HUD will not reactivate a complaint
under these conditions, however, until
the appropriate HUD Regional Office
has conferred with the agency to
determine the reason for the delay in the
processing of the complaint. If the
Assistant Secretary believes that the
agency will proceed expeditiously
following the conference, HUD may
leave the complaint with the agency for
a reasonable time.

While commenters supported the
provision for consultation prior to
reactivation, several changes were
recommended. Commenters suggested
that the regulations should provide for a
written notice announcing the time and
place for the conference and stating the
reasons that the proceeding may be
reactivated. Consultation contemplated
under this section will be an informal
process. In many instances, HUD
anticipates that the consultation will be
best accomplished through such
measures as a telephone, rather than a
face-to-face, consultation. To ensure
that the procedures to be used are
flexible and best suited to the certified
agency, the procedures for consultation
will be negotiated with each certified
agency and incorporated in the
memorandum of understanding. The
proposed change is not included in the
final rule.

In order to prevent arbitrary actions
by the regional offices, commenters
recommended that HUD establish
criteria for determining when an agency
has failed to act with reasonable
promptness. Specific suggestions
included placing an upper limit on the
amount of time that HUD may leave a
complaint with an agency; and
establishing procedures for the
identification and time limits for
processing of specific types of cases that
require a greater processing time (7.e.,
systemic cases).

The determination that an agency has
failed to act with reasonable
promptness is one that must be made on
a case-by-case basis through
consultation with the certified agency.
Given the numerous factors that must be
considered (e.g., the subject matter, the
number of aggrieved persons, the
complexity of the issues involved in the
complaint, the progress made by the
agency since the referral of the case, the
workload and resources available to the

certified agency, scheduling difficulties
between the agency, the aggrieved
person and the respondent, etc.), HUD
does not believe that it would be
worthwhile to set forth the list of all
relevant factors that may reflect a
determination that an agency has failed
to act with reasonable promptness. -

Some commenters have argued that

HUD's failure to provide greater
specificity with regard to the issue of
reasonable promptness and the
reactivation of complaints is contrary to
the goal of the 1988 Amendments to
achieve expeditious resolution of
complaints. HUD notes, however, that
certified agencies must meet various
performance standards for initial and
continued certification, including
limitations on the time for processing of
complaints (see § 115.4). HUD believes
that these limitations and the provisions
for reactivation for failure to act with
reasonable promptness are sufficient to
serve the purposes of the Act.

A commenter requested regulatory
clarification defining what is meant by
“commenced proceedings". Because the
1988 Amendments provide for
conciliation beginning as early as the
filing of the charge, this term, as used in
the final rule, could mean the start of
investigation or the start of conciliation.
Since the initial investigation or
conciliation activity to be conducted
will vary from agency to agency, HUD
has not defined commencement of
proceedings in the regulation. This term
will be defined in the memorandum of
understanding with each agency and
will be based on the individual agency's
procedures.

Decertification. Complaints may also
be reactivated if the Assistant Secretary
determines that the agency no longer
qualifies for recognition as a
substantially equivalent State or local
agency and may not accept interim
referrals with respect to the alleged
discriminatory housing practice. No
comments were received on this issue.

Section 103.115 Notification upon
reactivation.

Under § 103.115, the Assistant
Secretary is required to notify the
certified State or local agency, the
aggrieved person and the respondent of
the reactivation of a complaint. A
commenter noted that HUD staff often
will notify the parties that they do not
need to continue to cooperate with the
certified agency after reactivation. The
commenter argued that the notification
in § 103.115 should clearly indicate that
the agency may continue to process the
complaint after reactivation and that the
parties should continue to cooperate
with such efforts.

HUD recognizes the cerlified agency's
responsibility under State and local law
to continue processing complaints
following reactivation. The final rule has
been amended to assure that the parties
are aware of these responsibilities.

Subpart D—Investigation Procedures

Procedural steps prior to investigation
and conciliation

One commenter, a mortgage banking
association, feared that individuals
frustrated by the rejection of loan
applications for legitimate underwriting

. reasons will use the fair housing

complaint process to appeal their
rejection. The commenter urged HUD to
provide a screening process to eliminate
those complaints that fall outside of the
fair housing area. If a complaint, on its
face, sets forth an allegation of a
discriminatory housing practice, HUD is
obligated to accept the complaint and
process it under its procedures. HUD
cannot, and has not, provided a
“screening process” to eliminate such
complaints,

Section 103.200 Investigations.

HUD-initiated investigations. Upon
the filing of a complaint, the Assistant
Secretary is required to initiate an
investigation. In addition to
investigations initiated by complaints,
the 1988 amendments permit HUD to
initiate an investigation of housing
practices to determine whether a
complaint should be filed under Subpart
B [see section 810(a)(1)(A)(iii) of the
Act). The proposed rule would permit
such investigations upon the written
direction of the Assistant Secretary.

While many commenters supported
the provisions permitting HUD to
initiate complaints, they opposed the
requirement that these investigations
may be initiated only upon the written
direction of the Assistant Secretary.
Commenters argued that the
requirement is impractical, will delay
investigations and should be stricken.

As an alternative, the commenters
suggested that the regulations provide
that the Assistant Secretary may
delegate authority to the regions to
initiate investigations under certain
circumstances.

HUD emphasizes that the requirement
for prior approval applies only to those
investigations that are initiated by HUD.
In the absence of a complaint alleging a
discriminatory housing practice made by
an aggrieved person, HUD believes that
the approval of the Assistant Secretary
is necessary to ensure that sufficient
grounds for investigation exist and to
ensure the efficient utilization of
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resources. While the text of the rule
states that the Assistant Secretary will
make such approvals, as the Department
develops uniform internal standards to
govern the initiation of investigations
and gains experience with HUD-
initiated investigations, the Assistant
Secretary will make appropriate
delegations of authority for the initiation
of investigations to the regional offices.
Such delegations of authority can be
made by Federal Register notice without
the necessity of a rulemaking procedure,

Testing during investigations. One
commenter argued that section 103.200
should provide that HUD will conduct
professional testing or will fund other
groups to conduct testing during the
investigation stage. In connection with
this revision, the commenters urge HUD
to establish (with the assistance of
housing professionals) the standards for
conducting tests, what the tests should
measure and the criteria to be used in
determining whether discrimination
exists.

Testing has been sanctioned by court
decisions as an appropriate and
essential tool of fair housing
enforcement, and HUD will consider
evidence developed through testing or
auditing by fair housing groups or
representatives of an aggrieved person
in its investigations. HUD staff,
however, does not engage in testing.
Funding for private entities conducting
projects designed to enforce the Fair
Housing Act and substantially
equivalent fair housing laws will be
permitted under the Fair Housing
Initiatives Program (proposed rule
published July 7, 1988 (53 FR 25576)).

Section 103.205 Systemic processing.

Section 103.205 provides for the
systemic processing of complaints. One
commenter objected to the inclusion of
this provision. The commenter argued
that HUD's processing should be limited
to the specific complaint, not other fair
housing issues.

Section 810 clearly contemplates the
investigation of matters related to, but
not specifically alleged in, the filed
complaint. (E.g., section 810(g)(2)(B)
provides that the charge need not be
limited to the facts or grounds alleged in
the filed complaint.) The purpose of
systemic processing is to provide for the
investigation of discriminatory housing
practices that are pervasive or
institutional in nature and for the
processing of complaints that involve
complex issues, involve novel questions
of fact or law, or affect a large number
of persons. HUD believes that the cited
revision is inconsistent with the scope of
HUD's investigative authority and
would undermine HUD's ability to

address complex issues. The proposed
change has not been made in the final
rule.

Section 103.215 Conduct of
investigations.

Section 103.215(a) continues HUD's
existing practice of seeking the
voluntary cooperation of persons to
obtain access to information necessary
to further the investigation. One
commenter argued that this section
serves no useful purpose. Much of the
information obtained through HUD's
investigations is provided through
cooperative efforts rather than through
procedural discovery technigues. In
recognition of the success of these
efforts, paragraph (a) is being retained.

Section 103.215(b) states that the
Assistant Secretary and the respondent
may conduct discovery in aid of the
investigation by the same methods and
to the same extent that parties may
conduct discovery in an administrative
hearing under Part 104, except that the
Assistant Secretary would have the
power to issue subpoenas as described
in § 104.590 in support of the
investigation or at the request of the
respondent. One commenter argued that
paragraph (b) does not comport with the
statute and appears to unnecessarily
complicate discovery. The commenter
suggested the substitution of language
directing that discovery and subpoenas
be issued in the same manner as in civil
actions in the United States District
Court for the district in which the
investigation is taking place.

The reference in the rule to the Part
104 procedures provides uniformity in
discovery techniques while assuring
compliance with the statutory
requirement in section 811, which
provide that discovery and subpoenas
be issued in the same manner as civil
actions in the United States for the
district in which the investigation is
taking place. (See §§ 104.500(a) and
104.590(a)). The rule is unchanged.

Another commenter argued that since
HUD should be neutral with respect to
the parties during the investigation,
there is no reason to deny the aggrieved
person the right to conduct discovery
while providing this same right to the
respondent. While HUD is neutral with
respect to the parties, the parties’
positions during the investigation are
not equal. The respondent is the focus of
an investigation aimed at determining
whether he or she has committed a
discriminatory housing practice and,
thus, must be offered the ability to
discover information in its own defense.
The complaining party, on the other
hand, by filing a complaint rather than
pursuing its own civil action under

section 813, places the conduct of the
investigation in HUD'’s hands and will
not be allowed to conduct separate
discovery. HUD notes that the Fair
Housing Act does not foreclose a
discovery avenue to aggrieved persons
who have filed complaints, since the
complainant may file a civil action
under section 813(a) with regard to the
alleged discriminatory housing practice
and obtain discovery through the court
proceeding.

Subpoenas issued by the Assistant
Secretary would require the approval of
the General Counsel before issuance.
Some commenters argued that only one
entity should be involved in the
issuance of subpoenas during the
investigation. These commenters would
delete the references to General
Counsel's approval of subpoena
issuances. Subpoenas issued by HUD in
furtherance of an investigation may be
challenged or enforced through judicial
proceedings. Since the legal sufficiency
of the subpoena will be at issue, it is
necessary to ensure that the issuance is
justified. Accordingly, the rule continues
to provide for review by the General
Counsel. A minor clarifying change has
been included limiting the General
Counsel's review to legal issues.

Section 103.220 Cooperation of
Federal, State and local agencies.

Section § 108.220 reflects provisions
currently contained in Part 105 which
permit the Assistant Secretary, in
processing Fair Housing Act complaints,
to seek the cooperation and utilize the
services of State and local agencies and
of other appropriate Federal agencies.
Proposed § 103.220 also contained
language designed to ensure that other
Federal agencies are aware of their
responsibility under section 808 (d) and
(e) of the Act and under Executive Order
No. 12259.

Upon review, HUD has concluded that
proposed § 103.220 may generate
confusion concerning the agencies’
obligations to provide information
during the investigation process and
their duty to ensure that programs and
activities are administered in a manner
that will affirmatively further fair
housing and their duty to cooperate with
the Assistant Secretary in furthering the
purposes of the Fair Housing Act,
including the conduct of investigations.
To clarify these provisions, § 103.220 has
been revised to state that the Assistant
Secretary, in processing Fair Housing
Act complaints, may seek the
cooperation and utilize the services of
Federal, State or iocal agencies,
including any agency having regulatory
or supervisory authority over financial
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institutions. Provisions governing other
agencies’ duties to affirmatively further
fair housing and for cooperating in
furthering the purposes of the Fair
Housing Act have been moved to a new
§ 103.515 entitled “Actions by other
agencies”'.

One commenter argued that this
section does not clearly announce what
type of cooperation HUD will generally
expect of banking regulators, or what
role these agencies will play in
providing material for investigations.
The commenter also asserted that it is
unclear whether material generated by
banking regulators or financial
institutions in response to regulatory
requirements and for purposes unrelated
to the proposed rule would, contrary to
existing banking policy, become public
documents. Another commenter
supported the aims of § 103.220 but
suggested specific regulatory provisions
designed to address the duty of other
agencies to cooperate in investigations
and procedures to be followed in
pursuing discovery from such agencies.

HUD intends to review and upgrade
its memoranda of understanding with
covered agencies to cover our
cooperative understandings concerning
the provision of in formation to HUD
under the Fair Housing Act, including
information to be provided pursuant to
investigations. All terms and conditions
of HUD access will be addressed in
these agreements. Accordingly, it is not
necessary to provide more specific
regulations in this area.

Section 103.225 Completion of
investigation.

Completion of investigation. Section
103.230 states that the investigation will
remain open until the reasonable cause
determination is made. A commenter
argued that the General Counsel, who is
charged with making the reasonable
cause determination, could remove a
case from the Assistant Secretary’s
control by issuing a determination on
reasonable cause before the complaint
is fully investigated. This commenter felt
that conciliation should be available
until the complaint is transferred by the
Assistant Secretary to the General
Counsel for a reasonable cause
determination and the General Counsel
has filed a charge or dismissed the
complaint. To remedy this problem,

§ 103.400(c)(1) has been revised to
provide that the General Counsel shall
make the reasonable cause
determination only after the Assistant
Secretary forwards the matter for
consideration.

Deadline for completion of
investigation. Section 810(a)(1)(B)(iv)
and (C) provide that HUD must

complete investigations within 100 days
after the filing of the compliant (or,
when a complaint has been referred to a
substantially equivalent State or local
agency and reactivated, within 100 days
after service of the notification of
reactivation), unless it is impracticable
to do so. If the investigation cannot be
completed within this time limit, HUD is
required to notify the aggrieved person
and the respondent of the reasons for
the delay. Section 810(g)(1) requires
HUD to make the reasonable cause
determination within the same 100-day
time period, and to provide notification
of the reasons for any delay. These
requirements were included in

§§ 103.225 and 103.400(c) of the
proposed rule.

Several commenters requested
deletion of the impracticability
exception. The impracticability
exception was a recognition by
Congress that there may be
circumstances where investigations may
not be completed, and the reasonable
cause determination made, within the
prescribed 100-day period. While HUD
intends to meet these deadlines
whenever it is within its power to do so,
it is concerned that the imposition of a
strict 100-day deadline will not
recognize the need for a lengthier
investigation in complaints involving
complex issues or recalcitrant
respondents, and that respondents could
argue for the dismissal of an otherwise
meritorious complaint based on the
failure to complete an investigation.
Since HUD perceives that no valid fair
housing-related goal would be served by
imposing a strict 100-day deadline in all
cases, the impracticability standard has
been retained.

Other commenters argued that the
regulation must clearly identify the
circumstances under which it will be
impracticable to complete the
investigation or issue a reasonable
cause determination within the 100-day
period. These commenters suggested
that impracticability be defined as
extraordinary circumstances in the
specific case and that the rule should
state that the routine processing of other
cases will not be grounds for a finding of
impracticability. The range of
circumstances that could legitimately
cause delay in a case is numerous, and
HUD is not prepared to identify all
possible circumstances that would make
it “impracticable” to take the described
actions within the prescribed time
period. Moreover, even if HUD were to
articulate all such circumstances, it
would not preclude the consideration of
the demands upon HUD's resources
caused by other docketed cases. Such a
definition would fail to recognize that

even the best-managed case inventory
system may not posses sthe excess
capacity to respond to extraordinary
demands upon resources.

Section 103.230 Final'investigative
report (FIR).

Requirements governing the contents
of the investigative report are codified at
§ 103.230. Paragraph (a)(1) of this section
provides that the investigative report
will disclose the names and dates of
contacts with witnesses, but will not
disclose the names of witnesses that
request anonymity. As noted in the rule,
however, HUD may be required to
disclose the names of such witnesses
during the course of an administrative
hearing under Part 104 or in a civil
action under Title VIII. Commenters
argued that the provision for
nondisclosure of the identity of
witnesses should be eliminated. The
questioned provision merely continues
HUD's current policy with regard to the
disclosure of the identity of witnesses.
Contrary to'the allegations of the
commenters, this policy has not
undermined the credibility of HUD's
investigations nor has it stifled
conciliation efforts. The provision has
been retained in the final rule.

One commenter argued that the
regulations also should bar the
disclosure of personal information about
third parties and safeguard information
that potentially could endanger the
physical safety of the parties or of a
third party. While HUD's final
investigative report will avoid the
inclusion of extraneous information, it is
impossible for HUD to bar the
disclosure of all information about third
parties and to guarantee the individual
safety of parties or of a third party. The
proposed provision has not been
included.

One commenter was concerned that
the format for the investigative report
may not provide an adequate basis for a
reasonable cause determination. The
investigative report will not be the only
document available in connection with
the making of a reasonable cause
determination. The actual statements of
witnesses and documentary evidence as
well as the analysis of the investigation
also will be considered. Internal
procedures relating to these matters will
be developed by HUD. Such procedures
are not appropriate for inclusion in this
rule.

Commenters urged that the FIR
requirements be expanded to include a
recommendation by the investigator on
the reasonable cause determination and
to include the facts and legal basis for
the investigator's recommendation. As a
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matter of internal policy, HUD
anticipates that the views of the
investigator with regard to the
reasonable cause determination will be
communicated to the General Counsel's
office. HUD does not believe that it is
necessary to incorporate this
requirement in the regulation.

As required under section 810(d)(2) of
the Act, § 103.230(c) provides that the
Assistant Secretary shall make
information derived from an
investigation, including the final
investigative report, available to the
aggrieved person and the respondent,
upon request, at any time following the
completion of the investigation. In
response to a commenter, the final rule
has been revised to require HUD,
following the completion of the
investigation, to notify the aggrieved
person and the respondent that the FIR
is complete and will be provided or
upon request. Under most
circumstances, the notification will be
provided with the charge, where a
charge is issued under § 103.405, or with
the notice of dismissal under
§ 104.400(a)(2).

Subpart E—Conciliation Procedures

Section 103.310 Conciliation
agreement.

If conciliation is successful, the terms
of the settlement are reduced to a
written conciliation agreement. Section
810(b)(2) of the Act provides that a
conciliation agreement shall be an
agreement between the respondent and
the complainant, and shall be subject to
the approval of the Secretary. Section
103.310(b) incorporates these
requirements and states that the
Assistant Secretary will indicate HUD
approval of the conciliation agreement
by signing the agreement.

The final rule makes a minor revision
to this provision. Under the proposed
rule, if HUD is the complainant, the
Assistant Secretary would execute the
agreement only if the aggrieved person
is satisfied with the relief provided to
protect his or her interest. The final rule
recognizes that there may be
circumstances where HUD may file a
complaint that identifies a class of
aggrieved persons, rather than specific
aggrieved persons. Under such
circumstances it would be impossible to
determine if all aggrieved persons in the
class are satisfied with the relief
accorded. Accordingly, the final rule
permits the Assistant Secretary to
execute the agreement if all aggrieved
persons named in the compliant filed by
HUD are satisfied with the relief
provided to protect their interests.

Section 103.310(b})(2) would preserve
the General Counsel’s ability to issue a
charge under § 103.405, where the
aggrieved person and the respondent
have executed a conciliation agreement
that has not been approved by the
Assistant Secretary.

Commenters argued that HUD should
not be permitted to commence or
continue the investigation once an
agreement is reached between the"
aggrieved party and the respondent. The
commenters argued that the retention of
this provision would “chill" conciliation
agreements between the aggrieved
person and the respondent and would
serve no purpose since the Assistant
Secretary will have right to initiate
complaints under the 1988 Amendments.
HUD could lose the ability to initiate a
new complaint if the time period for the
filing of the complaint has passed.
Moreover, it would be wasteful of
administrative resources to require HUD
to file another complaint and to
maintain a second case file under these
circumstances. The final rule does not
adopt the commenter's suggestion.

Section 103.315 Relief sought for
aggrieved persons.

Section 103.315 lists the types of relief
that may be sought for the aggrieved
person during conciliation. Under
paragraph (a)(1), monetary relief in the
form of damages, including damages
caused by humiliation or embarassment
and attorneys fees. One commenter
argued that monetary relief should be
limited to “compensatory’ damages.
Another commenter argued against the
provision of damages for humiliation or
embarrassment, stating that such a
practice would result in extraordinary
and unreasonable damage awards.

HUD has left paragraph (a)(1)
unchanged. Damages for humiliation
and embarrassment and
noncompensatory damages (i.e.,
punitive and exemplary damages) can
be awarded in civil actions brought
under Title VIIIL Since respondents will
seek a full release of all claims as a part
of the conciliation, the regulation should
permit negotiations that take such
factors into account as a part of the
settlement. Although monetary damages
other than actual damages are usually
not provided for in a conciliation
agreement, it is HUD's intent that the
rule not preclude the possibility of
seeking punitive or exemplary damages
for an aggrieved person in an
appropriate situation.

Paragraph (a)(2) provides for other
make-whole relief, including access to
the dwelling at issue or to a comparable
dwelling, the provision of services or
facilities in connection with a dwelling,

or other specific relief. This provision
has been amended to provide for “other
equitable relief, including but not limited
to" the listed actions. While one
commenter felt that the provision for
access to a comparable dwelling was
redundant, HUD believes that the
inclusion of this provision is appropriate
to cover situations where the original
dwelling at issue is no longer available.

Commenters argued that the
provisions permitting the binding
arbitration of disputes arising out of the
complaint could be improved by the
addition of a description of the rules and
procedures that will be used in
arbitration. This change has not been
made. HUD wishes to keep the
arbitration remedy as flexible as
possible in order that individual
aggrieved persons and respondents will
have the opportunity to adopt the
procedures that will best suit their
circumstances.

Section 103.320 Provisions sought for
the public interest.

Section 103.320 lists the types of
provisions that may be sought for the
vindication of the public interest.
Commenters argued that the regulations
should announce the standards that
HUD will use in determining whether a
conciliation agreement will adequately
vindicate the public interest. No useful
purpose would be served by listing
every form of public interest that HUD
may protect with conciliation agreement
provisions. These provisions are often
tailored to the circumstances of
particular cases. The suggested change
has not been adopted.

One commenter noted that civil
penalties may be assessed in the
administrative proceeding and the civil
action. This commenter urged HUD to
add a new provision permitting the
seeking of civil penalties of up to $50,000
in conciliation. As noted above, HUD
has not precluded the negotiation of
damages in lieu of possible court-
awarded punitive damages on behalf of
the aggrieved person in conciliation,
because such agreements are made in
return for the full release by the
aggrieved person of all claims against
the respondent. However, since the
public interest is vindicated by ensuring
future compliance and by rectifying the
effects of past discriminatory housing
practices, rather than penalizing the
respondent for such practices, civil
penalties have not been added under
§103.320.

One commenter argued that HUD
should be permitted to seek
compensation for private fair housing
groups that have participated in
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mediatien or investigation before the
complaint is fited. HUD recognizes that
private fair housing groups often play a
significant role in assisting and referring
complaints on a Federal and State level,
and in providing initial investigation and
mediation assistance that is often useful
in handling the complaint after it is filed.
However; HUD does not believe that the
conciliation agreement is an appropriate
device for the recovery of such
compensation on behalf of the fair
housing group in any case where the
group is not an aggrieved person. In
other instances, HUD fears that
attempts to recover compensation for
such groups would be viewed as
collusion between HUD and the groups.

Section 103.330 Prohibitions and
requirements with respect to disclosure
of information obtained during
conciliation, and § 103.300(a)
Participation as conciliator and
investigator.

Under section 810(d), nothing said or
done in the course of conciliation may
be made public or used as evidence in a
subsequent proceeding under Title VIII
without the written consent of the
persons concerned. Proposed
§103.330(a) implemented this provision
with the additional statement that
information disclosed during
conciliation would not be used in the
investigation of the complaint.

Upon reconsideration, HUD has
decided to remove the additional
statement concerning information
disclosed during conciliation. By barring
the use of conciliation statements or
conduct “in an investigation”, the
proposed rule imposed greater restraints
on the use of such information than are
imposed under the statute. The statutory
language represents a balance between
the need to encourage candor in
conciliation discussions and the need
for a full development of the facts in the
investigation and litigation of the
complaint. The proposed language, in
striking a different balance, may not
conform to the statutory intent.

Although it is fairly obvious that
statements made during conciliation
might provide useful investigative leads,
Congress did not preclude the use of
such statements. The real concern of
Congress was the effect on conciliation
if statements made or conduct exhibited
during conciliation were admissible in a
later administrative proceeding or civil
action.

By barring the investigative use of
conciliation statements and conduct,
HUD invites both complainants and
respondents to argue that the
investigation has somehow been
“tainted"” by information obtained

during the conciliation. This would
invite wasteful litigation concerning
whether HUD conducted its conciliation
and investigation activities in
accordance with its own regulations and
would provide parties with an incentive
to insulate themselves from the use of
evidence al trial, by disclesing key facts
during conciliation.

In the final rule; the prohibition
against the use of coneiliation
information in investigations will be
dropped. HUD notes that the use of such
information in administrative hearings
and civil actions will be governed by
Rule 408 of the Federal Rules of
Evidence. (See § 104.730) Rule 408 makes
inadmissible at trial “evidence of
conduct or statements made in
compromise negotiations,” but "does not
require the exclusion of any evidence
otherwise discoverable merely because
it is presented in the course of
compromise negotiations.”

As a related matter, § 103.300(c] limits
the participation of officers, employees,
and agents of HUD engaged in the
investigation of a complaint under Part
103 in the conciliation of the same
complaint or in any factually related
complaint. While the original purpose of
this general limitation was to ensure
that information gathered during the
conciliation process is not used in the
investigation of the complaint, HUD
continues to believe that conciliation of
individual complaints can be best
promoted where the investigation and
conciliation functions are kept separate,
so § 103.300(c) is being retained despite
the adjustments made in § 103.330,
discussed above.

Section 103.300(c) continues to
recognize that there may be
circumstances where a dual role for the
HUD employee may be necessary. This
section permits the investigator to
suspend fact finding and engage in
efforts to resolve the complaint by
conciliation where the rights of the
aggrieved person and the respondent
can be protected and the prohibitions
with respect te the disclosure of
information obtained during conciliation
can be observed. HUD emphasizes that
such conciliations will generally occur
where the investigator, during the course
of investigation, is requested by the
parties to conciliate and will rarely be-
initiated by the investigator.

One commenter, concerned that any
suspension of fact finding weuld unduly
delay the completion of the
investigation, opposéd this provision.
The suspension of the investigation
envisioned under this provision should
not delay the investigation appreciably
and should not prevent the Department
from fulfilling its 100-day deadline for

investigation and the reasonable cause
determination.

Section 103.330(b) provides an
exception to the prohibition against
disclosure of conciliation information.
This section provides that coneiliation
agreements will be made public. unless
the aggrieved person and the respondent
request nondisclosure and the Assistant
Secretary determines that disclosure is
not required to further the purposes of
the Fair Housing Act. One commenter
suggested that the provision should note
that one of the purpeses to be
considered in determining whether
disclosure should be required is the
education of people about their fair
housing rights and remedies and to
show that meaningful redress can resull
from reporting possible violations to
HUD and utilizing the cenciliation
process. While HUD agrees that the
cited factor is significant in determining
whether disclosure of a conciliation
agreement will further the purposes of
the Fair Housing Act, HUD is required to
consider other purposes in making the
disclosure determination. The final rule
has not been changed to highlight this
purpose.

One commenter asked how
conciliation agreements would be made
public. Where the terms of a congiliation
agreement do not otherwise provide,
HUD intends to issue a press release
setting out the fact of successful
conciliation and outlining the major
terms of the agreement. The statute also
requires “‘public disclosure” in the case
of any complaint where the Secretary
has determined that no reasonable
cause exists to believe that a
discriminatory housing practice has
occurred or is about to oceur, and has
dismissed the complaint. The
Department intends to employ press
releases for this purpose as well. Where
a complaint is dismissed on a finding of
no reasonable cause and the respondent
specifies that even public disclosure
absolving the respondeant would be
unwelcome, the Department will refrain
from issuing a press release. However,
HUD interprets the Amendments Act as
requiring some form of public disclosure
on the occasion of a dismissed
complaint, and accordingly the
Department’s policy will be ta disclose
this information te the public if a
specific request is received.

~ Section 103.335 Review of complience

with conciliation agreements.

Proposed § 108.335 stated that HUD
may, from time to time, review
compliance with the terms of any
conciliation agreement. Whenever HUD
has reasonable cause to believe that a
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respondent has breached a conciliation
agreement, HUD shall refer the matter to
the Attorney General with a
recommendation that a civil action be
filed under section 814(b)(2) of the Act
for the enforcement of the terms of the
conciliation agreement.

One commenter argued that the
language used in this section indicates
that review of compliance agreements
will be “haphazard and perfunctory.”
The commenter recommended the
deletion of the phrase “from time to
time" and would make compliance
review mandatory and periodic (at least
once a year) whether or not HUD has
reasonable cause to believe that a
breach has occurred.

Requiring HUD staff to monitor every
conciliation agreement on a mandatory
and periodic basis is not the most
effective used of HUD's limited
resources: Compliance reviews under
this section will not be performed on a
haphazard or perfunctory basis. Rather,
compliance reviews will be performed
on a random sampling basis, or if HUD
has reason to believe that the
signatories are not complying with the
terms of a particular agreement. The
final rule is unchanged.

Subpart F—Issuance of Charge

Section 103.400 Reasonable cause
determination.

Reasonable cause standard. Proposed
§ 103.400(a) provided that if a
conciliation agreement has not been
executed by the complainant and the
respondent and approved by the
Assistant Secretary, the General
Counsel, within specified time limits,
shall determine, based on the totality of
the factual circumstances known at the
time of the decision, whether reasonable
cause exists to believe that a
diseriminatory housing practice has
occurred or is about to occur. The
reasonable cause determination shall be
based on all the facts concerning the
alleged discriminatory housing practice,
provided by the complainant and
respondent and otherwise, disclosed
during the investigation. In making the
reasonable cause determination, the
General Counsel shall consider whether
the facts concerning the alleged
discriminatory housing practice are
sufficient to warrant the initiation of a
civil action in federal court.

A number of commenters objected to
the reasonable cause standard
announced in this section. Some argued
that the standard is overly restrictive
and may unduly limit the number of
charges that will be issued by HUD.
Others alleged that the meaning of the
proposed standard is unclear and may

open the door for subjective decisions
and may permit the consideration of
irrelevant factors. (Ze., Some
commenters suggested that the proposed
language would permit HUD to consider
any matters that could have a bearing
on a deeision to bring a lawsuit,
including: an assessment of the strength
of the suit, the amount of anticipated
damages, the government’s resources
that would be devoted to the
proceeding. the availability of
witnesses, docket scheduling; and other
factors generally bearing on the exercise
of prosecutorial discretion). Commenters
argued that language of the statute and
relevant legislative history limit HUD's
assessment to the issue of liability
alone.

Contrary to the allegations of the
commenters, a fair reading of the
regulation clearly demonstrates HUD's
intent to limit the reasonable cause
assessment to the issue of whether a
discriminatory housing practice has
occurred or is about to occur. HUD, by
repetition in the regulation, expressed
its position that the reasonable cause
determination is to be based solely on
the issue of liability. No less than three
passages state this proposition. (Le., the
regulation states that the determination
will be “based on the totality of the
factual circumstances"; that the
reasonable cause determination “shall
be based on all facts concerning the
alleged discriminatory housing
practice"; and “the General Counsel
shall consider whether the facts
concerning the alleged discriminatory
housing practice are sufficient to
warrant the initiation of the civil
action.” While the proposed language
would foreclose the consideration of
extraneous matters not related to the
factual determination of liability, HUD
has made an additional modification in
the final rule to reflect HUD's intent that
the reasonable cause determination is to
be based solely on the facts determined
during investigation.

The source of many commenters'
dissatisfaction is the provision that
requires the General Counsel to
determine whether the facts concerning
the alleged discriminatory housing
practice are sufficient to warrant the
initiation of a civil action. Rather than
permitting consideration of the
probability of winning the case, this
standard is merely intended to require
that the charge is well-grounded in the
facts and that the conduct that is the
subject of the complaint appears to
constitute a violation of the Act.

Commenters suggested several
alternative standards. These standards
are, in' some cases, identical to the
standard contained in the proposed rule.

For example, some commenters
proposed that the standard should be
whether the information disclosed
warrants the initiation of a civil action
or an administrative proceeding under
Part 104. In other cases, the alternative
standards are substantially the same as
the standard contained in the proposed
rule (e.g., whether a reasonable and fair-
minded trier of fact could conclude that
a discriminatory housing practice has
occurred or is about to oceur, etc.).
Accordingly, the proposed standards
have not been incorporated in the final
rule.

Other commenters argued that, in
addition to the reasonable cause
standard, HUD should make certain
presumptions in favor of the aggrieved
person when making the determination
(e.g., to construe the facts in favor of the
aggrieved person or to assume that the
evidence offered by the aggrieved
person is true) or that HUD should
reserve all issues of material fact for
determination at the hearing or trial.
Such presumptions and reservations are
inconsistent with HUD's duty to analyze
and make a reasoned judgment
concerning the alleged discriminatory
housing practice and would obviate any
need for a HUD investigation, as
required by the statute. For this reason,
the suggestions are rejected.

Written reasonable cause
detéermination. Commenters argued that
all determinations of reasonable cause
or lack of reasonable cause must be in
writing and set forth in an opinion
which states the facts and legal
conclusions. The commenters argued
that such a requirement would
discourage subjective determinations
and establish accountability on the part
of the fact finder and respect for the
administrative process.

HUD has made minor changes to the
final rule to clarify that all
determinations will be made in writing
and will set forth a brief summary of the
factual basis of the determination. An
extensive factual recitation will be
unnecessary, since the complete
investigative report will contain this
information and will be available to the
aggrieved person and the respondent.
(The rules already provide that where a
finding of reasonable cause is made, the
charge will include a short and plain
statement of the facts upon which the
General Counsel has found reasonable
cause to believe that a discriminatory
housing practice has occurred or is
about to oceur). The notification will not
state the legal theory upon which the
determination is made since the
Department feels that such a statement
would encourage needless litigation by
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encouraging the participants to mount
collateral attacks on the reasonable
cause determination.

Appeal of reasonable cause
determination. The regulation provides
no right to appeal a reasonable cause
determination. Commenters argued that
such an appeal is necessary to permit
review of errors of law or facts, and that
failure to provide such an appeal is
contrary to standard administrative
procedure. Some commenters would
limit appeals to determinations of no
reasonable cause.

The statute does not contemplate a
review of the reasonable cause
determination. Section 810(g)(1) requires
HUD to make the reasonable cause
determination within a 100-day time
period from the filing of the complaint
and to take specified actions
immediately (or promptly) after the
determination is made. (The statute
directs HUD to “immediately" issue a
charge on behalf of the aggrieved person
after reasonable cause is found (section
810(g)(2)) and to “‘promptly dismiss" the
complaint and make public disclosure of
the dismissal where no reasonable
cause is found (section 810(g)(3)).) In
light of these directions, HUD believes
that it is significant that the Act does
not specifically provide for an appeal of
the reasonable cause determination,
particularly where such procedures are
specified within other sections. (See
section 812(h), which provides for
Secretarial review of the ALJ's initial
decision.) Moreover, HUD believes that
appeals of the determination of
reasonable cause would be contrary to
the legislative history of the 1988
Amendments, which supports the
expeditious resolution of complaints.
The additional review would delay the
resolution of proceedings by civil action
or administrative hearings under Part
104.

HUD notes that the failure to provide
for the review of the reasonable cause
determination will not preclude an
aggrieved person from filing a civil
action under section 813 of the Act. Nor
will the dismissal prevent an aggrieved
person from refiling a complaint based
on newly discovered or previously
unavailable information, provided the
one-year time limit for the filing of a
complaint is met. (In this regard, one
commenter argued that the regulations
should permit HUD to toll the statutory
one-year statute of limitation for filing
where a complaint is refiled. This
change has not been made since there is
no statutory authority for such an
action.)

Reasonable cause determination and
State and local zoning cases. Under
proposed § 103.400(a)(1). if the General

Counsel determines that reasonable
cause exists, the General Counsel shall
immediately issue a charge on behalf of
the aggrieved person, unless the matter
involves the legality of a State or local
zoning or other land use law or
ordinance. If such a law or ordinance is
involved, HUD is required to refer the
matter to the Attorney General for
appropriate action under section
814(b)(1) of the Act. One commenter
argued that the rule should state that the
referral of such a case will not he made
until an investigation has been
completed and conciliation has been
attempted. It is HUD's intention to
investigate complaints alleging
discriminatory housing practices that
involve the legality of a State or local
law and to forward its investigation to
the Department of Justice. This section
has been revised to provide further
clarity on this point. See § 103.400(a)(2)
of the final rule.

Adoption of a reasonable cause
determination made by a certified
agency. Commenters argued that the
final rule should state that a finding of
reasonable cause by a substantially
equivalent agency will automatically be
adopted by HUD, and require the
Secretary to issue a charge. Commenters
argued that the failure to include this
provision will deny complainants the
full protection of the new law during the
40-month period that currently
substantially equivalent agencies have
to conform their procedures and
remedies.

The 1988 Amendments require HUD to
make referrals for up to 40 months
following the date of enactment to
agencies that are certified (including
agencies that are certified for interim
referrals under Part 115) on the date of
enactment. As noted in the preamble to
the proposed rule, it is unlikely that such
agencies will immediately provide the
full range of remedies accorded to
complainants under the 1988
Amendments. Given the limited
statutory authorization for reactivation
provided under section 810(f)(2) of the
Act, it does not appear that HUD has
unilateral authority to reactivate the
complaint to provide the full range of
remedies available under the Act absent
other circumstances.

Under the limited circumstance where
HUD will be able to reactivate and
where the State or local agency has
issued a reasonable cause determination
(the existence of such a determination is
highly unlikely until the State or local
agency has modified its existing
procedures to conform to the 1988
Amendments), HUD cannot
automatically adopt the local agency's
determination. HUD must ensure that

the determination rests on a firm factual
basis. While HUD may use the
information gathered by such agencies
(with appropriate supplementation
through a HUD investigation) to make
its independent evaluation of the factual
circumstances surrounding the alleged
discriminatory housing practice, the
responsibility for making the reasonable
cause determination cannot be
delegated in such a manner.

Deadline for reasonable cause
determination. Issues regarding 100-day
deadline for the reasonable cause
determination are discussed above.

Participation of the Assistant
Secretary in the reasonable cause
determination. Several commenters
argued that the regulations should state
that the reasonable cause determination
will be made in consultation with the
Assistant Secretary's office, and with
due regard to the recommendations of
the investigator. Another commenter
feared that the investigation report,
without further supporting data, may not
be sufficient for the General Counsel to
make the reasonable cause
determination. The commenter asked
whether the General Counsel would
have access to the complete file,
whether the General Counsel may send
the case back for further investigation,
and whether the General Counsel would
be permitted to conduct his or her own
independent investigation.

As noted under the discussion of the
invesligation report, the General
Counsel will provide due deference to
the recommendations of the Assistant
Secretary and the investigator. There
obviously will be communications
between the two offices concerning this
determination and access to files and
additional investigative materials. Since
such communications will be a matter of
internal administrative procedures at
HUD, it is not necessary to set forth the
procedures in the regulation.

With regard to the investigation of
additional matters, the final rule
provides that the investigation will
remain open until the reasonable cause
determination is made. This provision
was intended to permit the General
Counsel to request the Assistant
Secretary to make a further
investigation where the investigative
report is insufficient to determine
whether reasonable cause exists, and to
make direct inquiries to supplement the
investigation.

Several commenters asserted that
permitting the General Counsel to
conduct his or her own investigation
would be contrary to the intention of the
legislation, would undermine the
Assistant Secretary's investigative
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function; may needlessly duplicate
investigative activity; and would delay
the disposition of cases. The General
Counsel does not have the resources to
engage in extensive fact-finding.
Accordingly, where such fact-finding is
required, the Assistant Secretary will be
requested to conduct further
investigation. Whenever there are minor
issues capable of expeditious resolution,
however, nothing prevents the General
Counsel from resolving the issues
through direct inquiries. The internal
procedures for the conduct of such
further inquiries will be worked out
through agreements between the
Assistant Secretary and the General
Counsel,

Section 103,405 Issuance of charge.

Seclion 103.405 governs the issuance
of the charge. Paragraph (a)(5) of this
section provides that the charge need
not be limited to the facts or grounds
that are alleged in the complaint. A
commenter-argued that HUD should not
be able to set forth new facts or new
grounds in the charge. The commenter
argued that HUD should be required to
amend the complaint if new acts or
grounds are found. Following the
amendment, the respondent and
aggrieved person should be given an
opportunity to enter a conciliation
agreement based upon the additional
facts or grounds.

Section 810(g)(2)(B) expressly
provides that the charge need not be
based on the facts or grounds alleged in
the complaint. Where additional
grounds are discovered during the
processing of the complaint, HUD
intends to inform the respondent of the
additional grounds and to seek
information from the respondent
concerning such matters. HUD will not
require the amendment of the complaint
as long as the record of the investigation
clearly indicates that the respondent has
been given notice and an opportunity to
respond to the new allegations. The final
rule at § 103.405(a)(3) has been amended
to reflect this policy.

Section 103.410 Election of civil action
or provision of administrative
proceeding.

Section 103.410 governs the election of
a civil action under section 810(o) or the
provision of an administrative
proceeding under Part 104.

One commenter stated that the rule
should clarify whether the agreement of
the complainant and the respondent is
necessary for Part 104 procedure to
apply. If no person makes a timely
election to proceed with a civil action
under section 810(0) of the Act, Part 104
will apply. The Department has made

minor revisions to the regulations to
clarify this point.

Paragraph (e) of the proposed rule
provided that the General Counsel shall
be available for consultation concerning
any legal issues raised by the Attorney
General regarding how best to proceed
in the event that commencement of a
civil action would implicate Rule 11 of
the Federal Rules of Civil Procedure.
Numerous commenters claimed that
paragraph (e) is unnecessary, serves no
useful purpose, may be used by the
Department of Justice (DOJ) to reduce its
litigation caseload, is not required by
statute, and should be deleted.

Following the reasonable cause
determination and an election, the
statute provides that the Attorney
General shall commence and maintain a
civil action not later than 30 days from
the election (section 810(0}). While we
believe that the need for such
consultation will be infrequent, we do
not believe that Congress intended to
preclude the two Federal agencies from
discussing an appropriate method of
proceeding in light of new relevant
factual information or court decisions.
Allowing 20 days for the election, the
Attorney General's complaint may be
filed as many as 50 days following the
issuance of the charge. During that time
period, new facts may be discovered or
court decisions rendered which
demonstrate that there is no reasonable
cause to believe that a discriminatory
housing practice has occurred or is
about to occur. In such circumstances, it
would be senseless for the Attorney
General to institute a civil action. Under
such circumstances, HUD will take such
action as is necessary to supplement the
investigative report (see section
810(b)(5)(B) which provides that a final
investigative report may be amended if
additional evidence is later discovered)
and, if further evidence to support a
finding is not developed, to void the
reasonable cause determination ab
initio. This procedure is designed for the
sole purpose of assuring that all civil
actions are supportable at the time of
filing and, in line with the intention of
Congress, to ensure that the Secretary is
the official making the determination
whether to proceed with a charge or
civil action. At the same time, the
procedure helps to ensure that the
Secretary will have the necessary
information to make the required
decision.

Some commenters argued that the
reference in paragraph (e) to Rule 11 of
the Federal Rules of Civil Procedure is
unnecessary. As discussed above, the
purpose of the DOJ/HUD consultation is
to examine new court decisions and
newly discovered evidence that are

relevant to the reasonable cause
determination. While the Rule 11
standard might be implicated if a civil
action is filed where a new decision or
evidence indicates a lack of a basis for a
reasonable cause determination, HUD
agrees that the specific reference to this
rule of procedure should be excluded
from the final rule, The final rule has
been revised to emphasize that the
General Counsel will be available for
“consultation concerning any legal
issues raised by the Attorney General as
to how best to proceed in the event that
a new court decision or newly
discovered evidence is regarded as
relevant to the reasonable cause
determination.”

Several commenters argued that DOJ
must publish regulations or make public
all proposed procedures for handling the
civil actions authorized under section
812(0). DOJ's procedures for pursuing
such actions are beyond the jurisdiction
of the Secretary, and thus not
appropriate for addressing in this rule,

Subpart G—Other Actions by the
Department

Section 103.500 Prompt judicial action.

Proposed § 103.500(a) provided: "If at
any time following the filing of a
complaint, the General Counsel
concludes that prompt judicial action is
necessary to carry out the purposes of
Part 103 or Part 104, the General Counsel
will request that the Attorney General
commence a civil action for appropriate
temporary or preliminary relief pending
the final disposition of the complaint.”

One commenter objected to the
language stating that the General
Counsel would “request” the Attorney
General to commence a civil action. The
commenter argued that the language
implies that following the request, it is
within the Attorney General's discretion
to file the civil action. The commenter
noted that section 810(e) requires the
Attorney General promptly to
commence action after the Secretary
authorizes the action. The statute does
provide that when the Secretary
authorizes the civil action, the Attorney
General shall promptly commence and
maintain such action and the final rule
has been revised to track the statute.

Before making the determination to
request such action, the proposed rule
stated that the General Counsel would
consult with the Assistant Attorney
General for the Civil Rights Division,
Commenters urged deletion of the
consultation requirement. Commenters
argued that the provision: (1) Adds time-
consuming steps to the process of
seeking emergency relief; (2) is not
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necessary, since HUD is free to consult
with DOJ at any time; (3) will be
unnecessary when HUD acquires
enforcement experience; and (4) is
inconsistent with the statute and with
the legislative intent to provide the
simplest and fastest method to obtain
emergency relief for discrimination
victims.

The final rule is unchanged on this
point. As noted above, once the general
Counsel issues the authorization, the
Attorney General is required to
commence and maintain the action. In
light of this mandate, it is crucial that
authorized civil actions are justified on
both the facts and the law. As noted in
the preamble to the proposed rule, prior
consultation will ensure that the civil
action can be maintained by providing
HUD with access to DOJ's extensive
experience in seeking relief in different
factual situations and in different
forums.

Commenters' fears that the
consultation requirement will impede
the process of obtaining temporary and
preliminary relief are unfounded. The
consultation envisioned under this
section will not be a time-consuming
process. Rather, HUD and BOJ plan to
consult through informal contacts
between representative, of the two
agencies. Moreover, HUD expects and
intends that the conferences will
expedite, rather than delay, proceedings
by providing DOJ with important
background information in individual
proceedings before the issuance of an
authorization and by providing DOJ with
advance information concerning
upcoming litigation. With such
information, DOJ should be better
prepared to act expeditiously to
preserve the aggrieved person’s rights
when the authorization is issued. To
emphasize this point, § 103.500(a) has
been revised to provide that the purpose
of the DOJ consultation is to ensure the
prompt initiation of the civil action.

Section 103.500(b), which implements
section 810(e)(2) of the Act, has been
revised slightly to more closely reflect
the statutory provision.

Section 103.510 Other action by HUD.

Section 103.510 addresses other
actions that HUD may take with respect
to matters asserted in a complaint. A
commenter felt that the proposed rule's
list of proceedings that may be initiated
under other civil rights authorities was
incomplete, The commenter urged the
addition of the Age Discrimination Act
of 1975 (42 U.S.C. 6101) and Executive
Order 12259. The final rule has been
amended to add the Age Discrimination
Act. The cited executive order
addresses HUD's authority to

coordinate the fair housing efforts of
federal agencies, is not an enforcement
authority, and has not been added.

Part 104—Administrative Proceedings
Under Section 812 of the Fair Housing
Act

Statutory limitations applicable to
administrative procedures

In many instances, commenters
suggested revisions to the proposed
administrative procedures that cannot
be adopted because they conflict with
statutory requirements contained in the
Fair Housing Act. The statutorily
impermissible suggestions included:

1. The deletion of the provision
contained in § 104.590(e) which states
that HUD will pay witness fees and
mileage if the party requesting the
issuance of the subpoena is unable to
pay. Section 811(b) of the Act requires
HUD to pay the fees under such
circumstances.

2. The increase or decrease of the
amount of the ceiling on civil penalties
that may be awarded. Section 812(g)(3)
provides for civil penalty ceilings
ranging from $10,000 to $50,000. These
ceilings are reflected in § 104.910(b)(3).

3. The deletion of provisions
contained in § 104.940 requiring HUD to
pay attorney's fees to the extent
provided under the Equal Access to
Justice Act (5 U.S.C. 504). Section 812(p)
imposes this liability on the United
States.

4, The reconciliation of the proposed
deadline for a petition for review of the
final decision in a United States Court of
Appeals (30 days from issuance of
decision); and the date that findings of
fact and the final decision become
conclusive in connection with a petition
for enforcement (45 days after the date
of issuance of the decision, if no petition
for review is filed). These time periods
are imposed under sections 812 (i) and
(/) of the Act.

Subpart A—General Information
Section 104.20 Definitions

Section 104.20 contains the definitions
used in Part 104. In addition to the
comments on definitions addressed
above, a commenter urged HUD to
define separately “hearing” and
“hearing on the record”. While
“hearing” is defined and used in Part
104, the phrase “hearing on the record"
does not appear in the part. While the
commenter noted that a civil action
under section 813 is barred after the
commencement of “a hearing of the
record"” by the AL] (see 813(a)(3)), it is
inappropriate to prescribe by HUD
regulation the limitations on the
jurisdiction of the United States District

Court imposed under section 813 of the
Act.

Section 104.30 Computation of time.

Section 104.30 governs the
computation of time periods. A
commenter suggested a clarification in
§ 104.30(a) to provide that the time
computations relate only to filing and
serving papers. The section is intended
to apply to all computations of time (e.g.,
deadlines for the commencement of the
hearing (§ 104.700); issuance of the
initial decision (§ 104.910(d)); and the
notification of appropriate governmental
entities following the issuance of the
final decision (§ 104.935(a)(2)).
Accordingly, the proposed change has
not been made.

Section 10440 Service and filing.

Section 104.40 requires the filing of all
documents in Washington, DC. One
commenter argued that this provision
places a burden on the aggrieved
person, could have a chilling effect and
is contrary to legislative intent to
provide relief to persons in outlying
areas. This commenter would revise
§ 104.40(a) to require filing in
Washington, DC until the Assistant
Secretary designates local addresses for
filing. While HUD intends to conduct the
hearing at a place in the vicinity in
which the discriminatory housing
practice is alleged to have occurred or to
be about to occur (§ 104.700), all other
administrative functions will be
performed at the Office of the
Administrative Law Judges in
Washington, DC. Since service and filing
can be accomplished by mail, HUD does
not believe that this requirement will
impose an undue burden on persons
outside the Washington, DC area.

Subpart B—Administrative Law Judge
Section 104.100 Designation.

Section 104.100 provides that a
presiding AL] for the proceeding shall be
appointed by HUD's Chief ALJ. One
commenter argued that, consistent with
statutory intent for the expeditious
handling of complaints, the rules must
include procedures for the appointment
of the presiding ALJ. HUD believes that
the deadlines for the commencement of
the hearing are sufficient to ensure the
timely appointment of a presiding AL]
and that there is no need to impose a
regulatory deadline for appointments by
the presiding ALJ.

The commenter also argued that the
rules must prescribe the qualifications
for AL]. The qualifications for the
appointment of ALJs are fully set forth
in 5 U.S.C. 3105, which is specifically
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cited at § 104.100. Section 104.100 is
unchanged.

Section 104.130 Ex parte
communications:

Section 104.130 governs the
prohibitions of ex parte
communications. One commenter
argued that the listed sanctions for ex
parte communications are too harsh,
particularly where an aggrieved person
is unrepresented by counsel and
inadvertently makes an improper
contact. To remedy this problem, the
commenter would delete the list of
sanctions from the regulations. This
section places the decision to sanction
and the choice of sanctions within the
sound discretion of the AL]. The rule
clearly provides that the listed sanctions
are illustrative and that the AL] may
provide for other, more appropriate,
sanctions.

Section 104.140 Separation of
functions.

Under § 104.140, no officer, employee
or agent of the Federal government
engaged in the performance of
investigative, conciliatory, or
prosecutorial functions in connection
with the proceeding or any factually
related proceeding under Part 104 may
participate or advise in the decision of
the AL]J, except as witness or counsel
during the proceedings. One commenter
would revise this section to provide that
no officer, employee, or agent * * * may
participate or advise in the decision of
the AL], except as a witness or counsel
to a party during the proceedings.
Persons filing amicus briefs are not
“parties” to the proceedings under
§104.200. The proposed change has not
been made since it could have the effect
of prohibiting participation by such
persons.

Subpart C—Parties
Section 104.200 In general.

Under § 104.200 the parties to the
proceedings are HUD, the respondent
named in the charge and against whom
relief is sought, and any intervenors. In
accordance with section 812(c) of the
Act, the proposed rule permitted the
intervention by any aggrieved person.
No other internvention is permitted in
the proceedings, although briefs of
amicus curiae may be permitted at the
?iscretion of the ALJ (§ 104.200(a) and
c)).

Commenters objected to the proposed
rules governing intervention. One
commenter noted that the proposed rule
would permit any potential complainant
to intervene without regard to the
relevance of his or her concerns in the

case. HUD agrees that the proposed
rules governing intervention are too
broad and has revised this section to
permit any aggrieved person to file a
timely request for intervention (see
discussion below on the timeliness of
petitions for intervention). Intervention
shall be permitted where the intervenor
is the aggrieved person on whose behalf
the charge is issued. Intervention shall
also be permitted where the intervenor
is an aggrieved person who claims an
interest relating to the property or
transaction that is the subject matter of
the charge and the disposition of the
action may, as a practical matter, impair
or impede the aggrieved person's ability
to protect that interest, unless the
aggrieved person's interest is adequately
represented by the existing parties. The
revised provisions are based on the
rules of intervention as of right under
Rule 24 of the Federal Rules of Civil
Procedure.

The commenters also noted that the
rule would not permit non-aggrieved
persons to intervene. The statute
addresses intervention only by
aggrieved persons (see section 812(c)).
HUD is reluctant to expand the classes
of persons that may be permitted to
intervene, particularly in light of the
statutory time limitations on the
issuance of administrative decisions.
HUD notes, however, that other persons
may be permitted to submit briefs of
amicus curiae under § 104.205(c).

Section 104.210 Representation.

Section 104.210 governs
representation of the parties. Under
§ 104.210(b)(5), parties may be
represented by an attorney admitted to
practice before a Federal Court or
before the highest court in any State.
One commenter would permit
representation only by attorneys who
are admitted to practice before a
Federal Court. Attorneys in good
standing before State or Federal courts
may be sufficiently qualified to
represent the parties in a Part 104
proceeding. It is unnecessary to limit the
parties' choice of representatives as
proposed by the commenter.

Under §104.210(d). the attorney or
other representative must file a written
notice of intent before withdrawal from
the proceeding. One commenter urged
HUD to limit the representative's ability
to withdraw. The rule does not prescribe
such limitations. To the extent that the
commenter fears that withdrawals may
be used to delay the proceeding, we note
that such dilatory tactics would be
prohibited under the standards of
conduct (§ 104.220). The commenter
suggested that the rule require, at a
minimum, service of the written

notification of withdrawal on all parties.
This service is already required under
§ 104.40.

One commenter argued that the
regulations do not unambiguously
provide that complainants may employ
private counsel to represent their
interests in the administrative hearings,
in addition to the representation
provided by HUD. The regulations
clearly provide that aggrieved persons
may intervene as parties (§ 104.200(b))
and that parties may be represented by
counsel (§ 104.210(a)(5)). HUD does not
believe that further clarification is
necessary.

Subpart D—Pleadings and motions
Section 104.410 The charge.

The requirements governing the filing,
service and contents of the charge are
found at § 104.410. Paragraph (b)(2) of
this section refers to “an election * * *
to use the administrative procedure.” A
commenter observed that the
administrative procedure will be used if
no election is made to have the claim
litigated in a civil action and may not be
the result of a deliberate election by the
parties. The final rule has been revised
to clarify this point.

Section 104430 Requests for
intervention.

Within 30 days after the service of the
charge, any aggrieved person may file a
request for intervention and participate
as a party to the proceeding. No other
intervention was permitted under the
proposed rule. Commenters suggested
the revision of this section to permit
intervention after the expiration of the
30-day period.

While the 1988 Amendments require
the commencement of a hearing and the
issuance of an initial decision within
specified periods, the statute imposes no
absolute deadline for intervention. To
ensure that aggrieved persons will not
be unnecessarily excluded from a
proceeding, the final rule has been
amended to permit the filing of a timely
request for intervention after the 30-day
period. In determining whether
intervention will be permitted, the AL]J
may consider such factors as: the
progress of the litigation when
intervention is sought; the delay in
seeking intervention and the reasons for
the delay; and the prejudice to other
parties if intervention is permitted. All
requests for intervention submitted
within 30 days of the filing of the
complaint will be considered to be
timely filed.
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Section 104.450 Motions.

Section 104.450(b) states that any
party may file an answer to a written
motion. Further responsive documents
are prohibited, unless otherwise ordered
by the ALJ. One commenter would
clarify further that prohibited responsive
documents would not include exhibits,
memoranda, or briefs. The Department
does not believe that it is necessary to
list all types of responsive documents
that would be excluded under this rule.
The final rule is unchanged.

Subpart E—Discovery
Section 104.500 Discovery

Section 104.500 contains the general
provisions governing discovery.
Paragraph (d) provides that the
frequency and sequence of the discovery
methods are not limited, unless
otherwise ordered by the AL or
restricted under Subpart E. One
commenter suggested that the final rule
require that the ALJ hold an initial
pretrial conference addressing discovery
issues as a part of the prehearing
procedures under Subpart G. At the
pretrial conference, the parties would be
required to describe the nature and
amount! of discovery to be undertaken.
The discovery plans would be reduced
to a written order and all discovery
would be completed in accordance with
the order. The commenter noted that
this procedure is consistent with
limitations on discovery imposed in the
United States District Courts.

It is not necessary to provide a
pretrial discovery conference and order
for every proceeding. Where such a
procedure is required to expedite the
proceeding, however, a pretrial
discovery conference may be conducted
and a discovery order issued as a part of
a prehearing conference under proposed
§ 104.610. The final rule is unchanged on
this point.

Section 104.500(e) provides that all
discovery must be completed 15 days
before the date scheduled for the
hearing. A commenter argued that this
date was too close to the hearing. As an
alternative, the commenter suggested
that the rule provide that all discevery
be completed within 80 days of the
issuance of the charge.

The 15-day deadline was imposed to
ensure that parties' final preparation for
hearing will not be interrupted by late-
filed discovery requests, and HUD
continues to believe that the 15-day time
period is a sufficient buffer. The
Department notes that the proposed 80-
day deadline would not always ensure
more uninterrupted time for trial
preparation, since hearings may be

commenced at any time within 120 days
following the issnance of the charge.

Several commenters noted that the
proposed rule will not always permit
discovery from a non-infervening
aggrieved person on whose behalf the
complaint was filed and who is the real
party in interest. The commenters
argued that such persons should be
required to comply with discovery
requests [and that the results of this
discovery should be admissible in the
hearing) as if the aggrieved person were
a party to the charge.

Because the administrative decision
will depend upon the course of dealings
between the respondent and the
aggrieved person and the extent of
damage will depend upon the injury
suffered by the aggrieved person, HUD
believes that it is appropriate to allow
all forms of discovery to be used against
nonintervening aggrieved persons.
Accordingly, the final rule includes a
new § 104.500(f) stating that for the
purposes of obtaining discovery from a
non-intervening aggrieved person, the
term “party” as used in the subpart
includes the aggrieved person on whose
behalf the charge was issued.

Section 104.510 Depositions.

Section 104.510 govern depositions
upon oral examination and written
interrogatories, At the request of a
commenter, paragraph (d), which
explains the procedures and grounds for
requesting suspension of a deposition,
has been clarified to permit the
suspension of a deposition for improper
conduct in addition to improper
questioning. (For example, a deposition
may be suspended if the party makes
improper objections or improper
instructions to a witness during the
deposition.)

Section 104.520 Use of deposition at
hearings.

Section 104.520 governs the use of
depositions at hearings. One commenter
would amend this provision to deny
third parties the right to use information
contained in depositions. The 1988
Amendments contemplate that the
administrative proceeding is a public
proceeding. As such, HUD cannot
preclude the use of information
contained in the record of the
proceeding. HUD notes, however, that
the discovery of information and the use
of discovered information may be
limited in accordance with protective
orders issued under §§ 104.570 and
104.740.

Section 104.530 Interrogatories.

The proposed rule permitted unlimited
use of interrogatories. One commenter

suggested that the number of
interrogatories that may be served
without an ALJ order should be limited
to 20 interrogatories. A rule limiting the
number of interrogatories is consistent
with practice in Federal courts and will
force the parties to focus on pertinent
issues when drafting interrogatories.
HUD believes, however, that a 20-
interrogatory limitation would unduly
restrict discovery under this section. As
revised, § 104.530 permits a party to
serve up to 30 interrogatories on any
other party without an ALJ order. Where
necessary for full and complete
discovery, the parties are permitted to
serve additional interrogatories with an
AL] order.

Section 104.570 Protective orders.

One commenter argued that the AL)
must narrow discovery to specific
matters raised by the complaint. Part
104 contemplates that discovery will be
pursued through the voluntary efforts of
the parties and that the AL] will
intervene in the process only where it is
necessary to protect a party or person
from annoyance, embarrassment,
oppression or undue burden or expense.
Where necessary to protect the person
or party, the AL] may issue an
appropriate protective order directing
that certain irrelevant matters may not
be the subject of discovery {see
§ 104.570(d)).

Section 104.580 Failure to make or
cooperale in discovery.

Section 104.580 governs motions ta
compel discovery and the imposition of
sanctions. One commenter requested the
deletion of § 104.580(d)[1), which
permits an inference to be drawn in
favor of a requesting party if another
party fails to comply with a discovery
order issued by the ALJ. The cited
provision provides the ALJ with an
effective method of compelling
compliance with orders by parties or
persons who unjustifiably resist
discovery. It is retained in the final rule.

Subpart F—Subpoenas
Section 104.590 Subpoenas.

Section 104.590 provides for the
issuance of subpoenas in aid of
administrative hearings. Paragraph [f) of
the proposed rule addressed motions to -
quash or limit subpoenas. One
commenter argued that all evidence
must be allowed into discovery and
urged the deletion of this provision.
While Part 104 is designed to permit the
discovery of any matter, not privileged,
that is relevant to the subject matter
involved in the proceeding, § 104,590
recognizes that there may be occasions
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where a subpoena should be quashed
because it is unreasonable and
oppressive or for other good cause, or
where the subpoena should be
conditioned upon the discovering party's
advancing the reasonable cost of
producing subpoenaed books, papers or
documents, The proposed provision is
retained.

Subpart G—Prehearing procedures

Subpart G governs prehearing
statements (§ 104.600); prehearing
conferences (§ 104.610); and settlement
negotiations before a settlement judge
(§ 104.620). Except for comments
addressing the addition of a discovery
conference discussed above, no
commenters addressed this subpart.

Subpart H—Hearing Procedures

Section 104.720 Waiver of right to
appear.

Section 104.720 permits the parties to
waive the right to an oral hearing and
present the matter for decision on a
written record. Commenters urged the
revision of this section to prohibit
waiver unless non-party aggrieved
persons agree to the waiver.
Alternatively, the commenters would
provide notice of the proposed waiver to
non-party aggrieved persons and would
permit such persons to intervene within
15 days of the notice.

Those aggrieved persons interested in
participating in the proceeding as an
intervenor and controlling the
procedural conduct of the litigation as a
party are permitted to intervene of right
(aggrieved persons on whose behalf the
charge is issued) or by permission of the
AL]J (other aggrieved persons). Where
such persons have not filed timely
requests for intervention, or where their
interest is not sufficient to justify
intervention, HUD does not believe that
any purpose would be served by a
regulation permitting the person the
right to control the conduct of selected
aspects of the proceeding. Part 104 was
drafted with the expectation that the
HUD representative, in the absence of
intervention by the aggrieved person on
whose behalf the charge is issued, will
keep that person informed of the course
of the proceedings where necessary for
the proper disposition of the charge.
Therefore, provision for notification to
such persons of this procedural step is
not mandated by the rules.

Section 104.740 In camera and
protective orders.

Section 104.740, which governs in
camera inspections and protective
orders contains a minor editorial
revision suggested by commenters,

Section 104.750 Exhibilts.

Section 104.750 provides for the
prehearing exchange of exhibits to be
offered into evidence. One commenter
noted that some parties may attempt to
use the requirement for the prehearing
exchange of exhibits to prevent the use
of rebuttal exhibits that have not been
exchanged. At the request of the
commenter, HUD has revised this
section to exclude unanticipated
rebuttal exhibits from the exchange
requirement.

Section 104.760 Authenticity.

At the request of a commenter,
§ 104.760 has been clarified to state that
the authenticity of all documents
submitted “and furnished to the parties
as required under § 104.750" as
proposed exhibits in advance of the
hearing shall be admitted.

Section 104.780 Record of hearing.

Under § 104.780, all oral hearings must
be recorded and transcribed by a
reporter designated by and under the
supervision of the AL]. One commenter
observed that this section requires all
hearings to be transcribed and argued
that this requirement will be expensive.
The commenter recommended that this
section be revised to require transcripts
only if requested by a party or an
aggrieved party, or ordered by the ALJ.
HUD believes that the provision of a
transcript is necessary for the full and
complete record in the case and to
ensure the adequate review of the
proceeding by the Secretary under
§ 104.930, and by the courts under
section 812(i), and to permit court
enforcement of the Administrative order
under section 812(j).

Subpart I—Dismissals and Decisions
Section 104.900 Dismissal.

Under § 104.900, the AL]J is required to
dismiss the proceeding:

—Where the complainant, the
respondent or the aggrieved person on
whose behalf the complaint was filed
makes a timely election to have the
claims asserted in the charge decided in
a civil action under section 812(o) of the
Act (see §104.900(a)); or

—Where an aggrieved person has
commenced a civil action under an Act
of Congress or a State law seeking relief
with respect to the discriminatory
housing practice and the trial of the civil
action has commenced. The
commencement of a civil action for
appropriate temporary or preliminary
relief under section 810(e) or
proceedings for such relief under section
813 of the Fair Housing Act do not affect
administrative proceedings under Part

104, (see § 104.900(b)), At the suggestion
of a commenter, this provision has been
clarified to provide that the
administrative proceeding will not be
affected by such proceedings as a
hearing on the temporary or preliminary
relief or the issuance of a decision or
order granting or denying such relief.

One commenter noted that Part 104
procedures are applicable where the
respondent and the aggrieved person do
not act (i.e., neither the respondent nor
the aggrieved person elects the civil
remedy). The commenter argued that
Part 104 should include a procedure for
an AL] order by default. Even though the
aggrieved person and the respondent
may choose not to participate actively in
a case, HUD's representative will be
required to present sufficient evidence
to make a prima facie case that a
discriminatory housing practice has
occurred or is about to occur.
Accordingly, there are no provisions for
default in the regulation.

Section 104.910 Initial decision of
administrative law judge.

Under § 104.910, if the AL] determines
that the respondent has engaged, or is
about to engage in a discriminatory
housing practice, the AL] is required to
issue an initial decision against the
respondent and to order appropriate
relief including damages; injunctive or
other equitable relief; and civil
penalties. The following issues were
raised regarding relief.

Injunctive or such other equitable
relief. Under proposed § 104.910(b)(2)
the AL] may impose injunctive or such
other equitable relief as may be
appropriate. One commenter argued that
the regulations should discuss the types
of affirmative relief (e.g., the posting of
fair housing posters) that may be
ordered by the ALJ. Given the range of
affirmative remedial activities that may
be accorded to overcome discriminatory
housing practices, HUD believes that it
would be counterproductive to
undertake a listing of all types of such
relief under this section.

The proposed rule provides that no
order for injunctive or other relief may
affect any contract, sale, encumbrance,
or lease consummated before the
issuance of the initial decision that
involves a bona fide purchaser,
encumbrancer, or tenant without actual
knowledge of the charge.

Commenters noted that a
considerable amount of the time may
elapse between the filing of the
complaint and the issuance of the
charge; and from the issuance of the
charge to the issuance of the initial
decision. They argued that the
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regulations do not provide a mechanism

for providing third parties with notice

that a complaint or charge has been
filed. They charged that the failure to
include such requirements threatens the
efficacy of the equitable relief
provisions. Commenters asserted that a
respondent seeking to avoid the
injunctive or other equitable relief will
have sufficient time to contract for the
sale, encumbrance or lease to another
during this period. The commenters
suggested the addition of provisions
requiring the respondent to give actual
notice to such persons. Alternatively,
commenters suggested that the rule
provide that, simultaneously with the
issuance of the charge, the Secretary
will exercise the authority under section
810(e) to secure an injunction which
preserves the status of all property
identified in the charge until final
resolution of the charge.

HUD agrees that the proposed rule did
not adequately address this issue. To
remedy this problem, the final rule
requires the respondent to give actual
notice to third parties with whom the
respondent engages in a contract, sale,
encumbrance, or lease involving the
property that is the subject of the
charge. The copy of the charge would be
provided before the respondent and the
third party enter into the contract, sale,
encumbrance or lease.

Commenters also recommended that
the final rule should provide that the
failure to give the notice would
constitute a separate discrimina
housing practice. HUD does not believe
that such actions constitute an
actionable discriminatory hounsing
practice. This change has not been
made.

Some commenters suggested that the
respondent be required to provide the
notice to third parties following the
issuance of the charge while others
would require notice following the filing
of the complaint. Section 812(g)(4)
provides that no order shall affect the
described transactions consummated
before the order and involving a third
party without actual notice of the
charge. Accordingly, the notice will be
required only after the issuance of the
charge. The proposed change is included
at §104.410(b)(3).

Civil penalties. Under § 104.910(b)(3),
the AL] may assess a civil penalty
against the respondent. The amount of
the civil penalty is subject to ceilings of

$10,000 to $50,000. The ceiling will
depend on the number of previous
discriminatory housing practices the
respondent has been adjudged to have
committed within designated time
periods in any administrative hearing or
civil action permitted under the Fair

Housing Act or any State or local fair
housing law, or in any licensing or
regulatory proceeding conducted by a
Federal, State or local governmental
agency.

Under the proposed rule, if the ALJ
determines that more than one
respondent has been engaged or is
about to engage in a discriminatory
housing practice, the AL] would be
permitted to assess the civil penalty, up
to the maximum permitted under the
rule, against each respondent. One
commenter argued that this provision
penalizes the respondent who has not
committed a prior act, simply for an
association with another respondent
that has committed such act. The
commenter alleged that such a penalty
is unfair. This section was intended to
address civil penalties where multiple
respondents are involved and to permit
the ALJ to assess a civil penalty against
each respondent. The section has been
revised for clarity.

Section 104.925 Resolution of the
charge.

The resolution of the charge prior to
the issuance of a final decision by the
AL] is addressed in § 104.925.
Commenters argued that the proposed
language does not account for the
possibility that same, but not all, of the
aggrieved persons of whose behalf the
charge is issued may agree to resolve
the charge. The final rule has been
revised to provide for such resolutions.

Section 104.930 Final decision.

Section 104.930 permits the Secretary
to review the ALJ's initial decision and
issue a final decision. The Secretary
may affirm, modify or set aside, in
whole or in part, the initial decision, or
remand the initial decision for further
proceedings. If no final decision is
issued by the Secretary within 30 days
after the initial decision, the initial
decision of the AL] would become the
final decision of the Department.

The proposed rule does not place any
time limitation for issuance of the AL]
decision on remand. Commenters
claimed that this omission creates the
possibility for substantial delay in
decisionmaking which is contrary to the
congressional goals of assuring
expedited processing. The regulation
has been revised to state that the AL] is
required to issue the decision on remand
within 60 days of the date of issuance of
the Secretary's decision, unless it is
impracticable to do so. If the AL] is
unable to issue such a decision on
remand within this time period (or
within any succeeding 60-day period
following the initial 60-day period), the
AL] is required to notify all parties and

the aggrieved person on whose behalf
the charge was filed in writing of the
reasons for the delay. This approach is
consistent with section 812(g)(2) of the
Act. All remanded proceedings will be
conducted in accordance with the
requirements of Part 104.

Section 812(h) provides that the
Secretary may review any finding,
conclusion or order issued by the AL]. In
accordance with this section, the final
rule has not been revised to include a
standard for Secretarial review of the
initial decision, as suggested by one
commenter.

Section 104.940 Attorney’s fees and
costs. X

Several commenters addressed
§ 104.940, which provides for the
recovery of fees and costs. While some
commenters argued that the rules
regarding attorney's fees and costs were
proper and identical to those governing
the Federal courts, others argued that
the specificity of this section was
unnecessary.

HUD continues to believe that the
regulation should provide some
regulatory direction concerning the
amount of attorney’s fees that may be
awarded. There appears to be no
specific objection to § 104.940(b)(1)
which governs the payment of attorney’s
fees by HUD to the respondent (see
section 812(p) which makes the Equal
Access to Justice Act applicable to such
payments) or to § 104.940(b)(2) which
states that intervenors should be liable
to the respondent for reasonable
attorney’s fees only to the extent that
the intervenor's participation in the
administrative proceeding was frivolous
or vexatious, or was for the purposes of
harassment. (see Hughes v. Rowe, 449
U.S. 5, 11 (1980) and Christianberg
Garment Co. v. EE.O.C., 434 U.S. 412,
422 (1978)).

Numerous commenters raised the
issue of the appropriate standard for the
recovery of attorney's fees by prevailing
intervenors. The Act provides in section
812(p) that the AL] or the court may
allow the prevailing party a reasonable
attorney's fee. That statutory direction is
applicable to prevailing intervenors.
This entitlement to fees is identical to
that provided in a private enforcement
action under section 813 and an
enforcement action by the Attorney
General under section 814, The

Department believes that such factors as
the appropriateness, necessity and
effectiveness of any work performed by
a prevailing party are among the factors
relevant to the factual determination by
an ALJ or court as to whether or what
amount of attorney’s fees are
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“reasonable”. Similarly, the issue of
whether the amount of fees sought by a
prevailing party is reasonable given the
particiption of federal attorneys is a
guestion of fact to be determined by the
AL] or the court. Accordingly, the rule is
unchanged.

Part 106—Fair Housing Administrative
Meetings Under Title VIII of the Civil
Rights Act of 1968

Part 106 establishes procedures for
public meetings or conferences to gather
information to assist the Assistant
Secretary in achieving the aims of the
Fair Housing Act for the promotion and
assurance of equal housing opportunity
under the Fair Housing Act. No
substantive comments were received on
the proposed part. It is adopted without
change.

Part 109—Fair Housing Advertising

The Fair Housing Advertising
Regulations (Part 109) are being revised
to reflect the expansion of the classes of
persons protected under the Fair
Housing Act from discriminatory
advertising,

General

The purpose of the HUD Fair Housing
Advertising Regulations is to assist all
advertising media, advertising agencies
and advertisers in complying with the
requirements of the Fair Housing Act
with respect to advertisements for the
sale, rental or financing of housing.
These regulations also describe the
matters which the Department will
consider in evaluating compliance with
the Fair Housing Act in connection with
the investigation of complaints alleging
discrimination in advertising.

Section 804(c) of the Fair Housing Act
has been amended to expand the
prohibitions or discrimination in
advertising for the sale or rental of a
dwelling. The amendment added
“handicap™ and “familial status” to the
existing prohibitions of discrimination
on the basis of race, color, religion, sex,
or national origin.

The Department is revising the Fair
Housing Advertising Regulations to
reflect the expanded coverage of the
Fair Housing Act with respect to
discrimination in advertising. Following
is a section-by-section description of the
changes made in Part 109.

Section 109.5 Policy:

This section describes the statutory
provisions on which the Fair Housing
Advertising Regulations are based. The
two new protected coverages of the
amended statute—"handicap™ and
“familial status"—have been added in

two places to the existing list of bases
on which discrimination is prohibited. In
addition, a reference to appraisal
services has been inserted in the list of
discriminatory practices specifically
made unlawful under the Fair Housing
Act. Because of the exemption in section
807(b) of the Fair Housing Act for
“housing for older persons”, a senlence
has been added to § 109.5 to explain
that the prohibitions of the act regarding
familial status do not apply with respect
to such housing.

In addition, references to Title VIII of
the Civil Rights Act of 1968 have been
changed to the new short title of the
statute, the “Fair Housing Act", both in
this section and throughout the
regulations.

Section 109.10 Purpose.

The Department has made only
editorial changes in this section.

Section 109.15 Definitions.

This section contains definitions of
the major terms used in Part 109. The
Department has added definitions of the
terms "handicap” and "“familial status"
in paragraphs (h) and (i), respectively.
These new definitions are the same as
the definitions contained in the Fair
Housing Act. In addition, the definition
of “Secretary” has been eliminated
since the term is not used in the
regulations, a definition of “General
Counsel” has been added, and the
definitions of “person” and
“discriminatory housing practice" have
been revised to reflect statutory
changes.

Section 109.16 Scope.

This section explains the use of the
criteria contained in Part 109 by the
Department with regard to action on
complaints alleging discriminatory
advertising with respect to advertising
media and persons placing
advertisements. The Department has
made changes in the introductory
language of paragraph (a) and in the
language of paragraphs (a)(1) and (a)(2)
to reflect the changes in complaint
processing brought about by the Fair
Housing Act amendments. Under the
new procedure, the General Counsel
will make determinations as to whether
there is reasonable cause to believe that
a discriminatory housing practice has
occurred or is about to occur. Thus,

§ 109.16 would indicate that the General
Counsel will consider the use or the
failure to use the criteria in this part in
making a determination of reasonable
cause to believe that a discriminatory
housing practice has occurred or is
about to occur.

Section 109.20 Use of words, phrases,
symbols, and visual aids.

Several commenters objected to the
statement in the first sentence of
proposed § 109.20 that the words,
phrases, symbols, and forms set forth in
this section have been used in
advertising to “convey either overt or
tacit diseriminatory intent” and that
therefore their use should be avoided,
because that statement appears to focus
solely on the intent that may lie behind
discriminatory real estate advertising.
The Department agrees that the
language, which was already contained
in § 109.20, could be construed as a
limitation on the types of activities
considered to constitute unlawful
conduct. Since the Department wishes to
maintain a neutral position on the issue
of whether discriminatory intent is
necessary for advertising to be
considered violative of the Fair Housing
Act, the statement has been revised. In
addition, similar revisions have been
made in § 109.20{e) and (f). These
revisions also make it clear that this
regulation does not prohibit the use of
any of the words, phrases, symbols or
visual aids in this section, but instead is
intended to suggest that the use of such
words, phrases and symbols can
indicate a preference in particular
contexts.

The undesignated introductory
paragraph in § 109.20 has also been
revised to state that the Department will
consider whether, in a particular case,
there is a need for “further proceedings
on" the complaint, rather than a need for
“seeking resolution of”’ the complaint.
This change reflects the new complaint
processing procedures under the
amended act.

In paragraph (a), which provides
examples of words descriptive of
dwelling, landlord, and tenants which
should not be used in advertising, the
Department has added the phrase “adult
building".

In paragraph (b), which lists examples
of words indicative of persons in the
protected groups covered by the Fair
Housing Act, the Department has added
specific provisions on words relating to
handicap and familial status. In
paragraph (b)(6), the rule provides that
nothing in Part 109 restricts the inclusion
of information about the availability of
accessible housing in advertising of
dwellings. In paragraph (b)(7),
concerning familial status, the
Department has included a statement
making it clear that nothing in Part 109 -
would restrict advertisements of
dwellings which are intended and
operated for occupancy by older persons
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and which constitute “housing for older
persons” as defined in section 807(b) of
the Fair Housing Act. In addition,
paragraph (b)(8) has been revised and
the word “exclusive” has been
substituted for the words “ghetto” and
“disadvantaged”.

In paragraphs (c) and (d), the words
“handicap” and familial status™ have
been added to the list of protected
groups.

With regard to paragraph (e), one
commenter expressed doubt that
directions to real estate could imply a
discriminatory preference. However, it
has been the Department's experience
that references to real estate location in
terms of landmarks significant with
respect to race, national origin or
religion may indicate a preference to
certain homeseekers or convey a
negative implication to others.
Accordingly, this paragraph has not
been changed.

Section 109.25 Selective use of
advertising media or content.

This section indicates examples of
how the selective use of advertising
media or content can be used
exclusively with respect to particular
housing developments or sites, with
discriminatory results.

In paragraph (c), which concerns
selective use of human models when
conducting an advertising campaign, the
Department has made changes in the
last two sentences of the paragraph to
provide an example of selective
advertising with respect to familial
status.

Section 109.30 Fair housing policy and
practices.

This section discusses actions that
advertisers can take which would be
considered as evidence of compliance
with the prohibitions against
discrimination in advertising under the
Fair Housing Act.

The Department has added the words
“handicap” and “familial status where
appropriate in paragraphs (a) and (b). In
addition, the Department has added
language in paragraph (b), concerning
use of human models, to indicate that
models used in display advertising
should represent families with children,
when appropriate, as well as both
majority and minority groups in the
metropolitan area and both sexes.

Two commenters suggested that
paragraph (a) be revised to provide that
use of the equal housing opportunity
logotype, without more, would be
sufficient to indicate compliance with
the advertising provisions of the Fair
Housing Act. However, the use of the
logotype (or the equal housing

opportunity statement or slogan) is only
one indication of compliance, and such
use would not preclude the use, in the
same advertisement, or words, phrases,
symbols, or forms which convey a
discriminatory preference or limitation
(see § 109.20). Accordingly, suggested
change has not been made.

Minor editorial changes have been
made in paragraphs (c) and (d) of
§ 109.30.

Appendix to Part 109

The appendix to Part 109 contains
three tables intended to serve as a guide
for the use of the Equal Housing
Opportunity logotype, statement, slogan,
and publisher's notice for advertising.
The Department has added the words
“handicap” and “familial status" where
appropriate in the three tables.

Part 110—Fair Housing Poster

Part 110 sets forth the procedures
established by the Secretary of Housing
and Urban Development with respect to
the display of a fair housing poster by
persons subject to sections 804 through
806 of the Fair Housing Act. The
Department has amended Part 110 to
reflect the changes made by the Fair
Housing Amendments Act of 1988. The
major changes in the poster regulations
are in § 110.25, Description of Posters.
The legend of the poster has been
revised to add "“handicap" and “familial
status” to the bases of illegal
discriminatory acts. The legend has also
been revised to show that
discrimination in the appraising of
housing is illegal. In addition to the
above amendments, editorial
modification has been made for
clarification purposes and for
consistency in terminology.

Part 115—Recognition of Jurisdictions
With Substantially Equivalent Laws

Part 115 has been revised to comply
with the requirements of the Fair
Housing Act. This part: (1) Provides a
revised process for certifying agencies
as substantially equivalent in place of
the recognition process as provided in
the current Part 115; (2) defines the
requirements for certification with the
specificity required by the Act; (3)
defines the effect of the Act on agencies
recognized on September 12, 1988 as
substantially equivalent under current
Part 115; (4) requires that in order to
become certified, agencies must provide
protection against discrimination based
on “handicap” and “familial status";
and (5) provides a prohibition against
coercion, intimidation and threats.

To obtain certification State and local
agencies must administer laws which

prohibit all discriminatory housing
practices which are prohibited by the
Act and must include as protected
classes all classes protected by the Act.
Discrimination on the basis of handicap
is described in the statutory language
and only those provisions of section 804
(f) of the Act which clearly do not apply
to State or local agencies may be
omitted from the law or ordinance the
agency administers if certification is to
be granted. Further, the remedies
available to a certified agency must be
substantially equivalent to the remedies
available under the Act. Final agency
actions must be subject to judicial
review and aggrieved persons must have
the right of access to a State or local
court. The Act also requires that the
procedures followed by a certified
agency be shown to be substantially
equivalent to those created by the Act.
Such procedures as: Filing of complaints
by the agency; acknowledgment of
receipt of complaints and notice of
procedural rights and obligations,
completion of investigation and
investigative report within 100 days and
notice of cause for delay; provision for
conciliation and a conciliation
agreement which shall be made public
under certain conditions; were provided
as examples of procedural matters
which must be included in the law or
ordinance administered by a certified
agency.

The regulations require that the law or
ordinance provide for resolution of a
complaint by a body empowered to
grant relief substantially equivalent to
the relief which may be granted by the
Secretary under the Act.

The Department received a number of
comments. These comments can be
divided into five major categories: (1)
Should procedures in Fair Housing laws
of States and localities be required to
mirror the Fair Housing Act rather than
be “substantially equivalent” to the Act;
(2) Should an agency be certified which
protects less than all of the classes
protected by the Act; (3) Should building
codes and other laws or ordinances
administered by State or local agencies
other than the agency administering the
fair housing law be considered in
determining the adequacy of the law; (4)
Should State or local fair housing laws
be required to include an exemption
from discrimination based on familial
status for housing of the elderly; and (5)
Should State and local agency
enforcement mechanisms be required to
be substantially equivalent to the Act.

Significant comments in these areas
were focused principally on §§ 115.3
and 115.3a of the proposed rule.




Federal Register /| Vol. 54, No. 13 / Monday, January 23, 1989 / Rules and Regulations

3277

It appears that many commenters
misunderstood the requirements in
§ 115.3(e) for a determination that a
State or local law “on its face” satisfies
the criteria for certification, indicating
that they believed the ordinance or law
standing alone must meet the criteria.
Both the preamble and the proposed rule
indicate that a determination as to
whether a State or local law "on its
face” is adequate, is not limited to an
analysis of the literal text of the law but
must take into account regulations,
directives and rules of procedure of a
State or local agency, as well as other
relevant matters of State or local law or
interpretations by competent authorities.
However, in order to avoid any possible
confusion as to matters which will be
considered as part of a determination of
the adequacy of a law *on its face,"
§ 115.3(e) has been clarified by
substituting the word “all” for the word
“such” in the second sentence thereof.

Procedures for Investigations

Several commenters suggested that
time limits, provisions for notices to
complainants and respondents and
similar procedural criteria are
inappropriate, burdensome and may
require substantial amendments to
current laws or ordinances. Under
section 804(f)(3)(A) the Secretary is
required to determine that the
procedures followed by an agency
administering a fair housing law are
substantially equivalent to those in the
Act. The Department believes the
procedural aspects which were
contained in the proposed rule are
essential to providing adequate
procedural protections to persons and
that the absence of such protections
would substantially weaken a fair
housing law. These requirements have
been retained in the rule.

A number of commenters objected to
the requirement that investigations be
commenced within 30 days of the filing
of a complaint and that the processing of
such complaints be completed within
one year of filing. Both the Act and the
regulations refer to commencement of
proceedings within 30 days of filing. The
proposed regulations do not refer to a
date for commencement of the
investigation, and requiring that the
disposition of the complaint be
completed within one year of filing of
the complaint is reasonable.

Protected Classes

A number of commenters urged that
the final rule provide that State and
local fair housing laws should be eligible
for certification even though they do not
include coverage of the new classes of
persons protected by the Act, if they

meet all other requirements for
recognition. Some commenters
suggested in the alternative that
certification should be permitted based
on protections of a certain number of
protected classes (e.g. coverage for five
or six of the seven protected classes).
The Department believes that the
legislative history of the Fair Housing
Act supports the position in the
proposed regulation that coverage of all
protected classes is essential to a
substantial equivalency certification.
In connection with the inclusion in
section 810(f) of the Act of a provision
relating to the grandfathering of
substantially equivalent agencies, the
House Judiciary Committee Report on
the Fair Housing Amendments Act
described the process as follows:

Presently, there are 36 states and 76 local
agencies certified by the Secretary as
substantially equivalent under existing
federal law. Many of these states provide for
some degree of administrative enforcement,
as well as protecting handicapped persons
and families with children. The Committee
expects that many states will be able to
maintain their substantial equivalency status
within the time period provided.

In order to provide a reasonable transition
period for states to adjust to the new law,
agencies currently certified on the day before
the date of enactment will continue to remain
certified for 40 months, This allows most
jurisdictions sufficient time to conform their
laws to the new federal standards so that
they may remain certified. The Committee
recognizes that some jurisdictions may need
additional time because of the infrequency of
legislative sessions, and the Secretary may
grant an additional 8 months for this purpose.
Report p. 35.

Thus, it appears clear that Congress
intended to provide grandfathered
agencies time to broaden their
protections to encompass the new
protected classes. For this reason the
final regulation retains the requirement
that State and local laws provide
protection to all the classes of persons
protected under the Federal law.

Enforcement Procedures

Comments that the proposed
regulations unreasonably require
certified agencies to amend their laws to
provide relief which they are currently
not authorized to grant appear to be
objections to the Act rather than to the
regulations. The Fair Housing
Amendments Act put “teeth” into the
fair housing law. It grants the
Department authority to take action
against those who commit acts made
unlawful by the Fair Housing Act.
Consequently, those agencies to which
the Department must refer complaints
must administer laws which provide the
State or local agency with the same

authority to take action against those
who commit untawful acts.

Some commenters.in this area insisted
that agencies be required to provide for
administrative judges and alternative
choices—administrative tribunal or civil
court—by either complainant or
respondent as well as an independent
right to go immediately to civil court.
We believe it is sufficient that a certified
agency be authorized to obtain relief by
whatever procedure its law or ordinance
provides as long as those procedures
provide rights and protections
substantially equivalent to those in the
Fair Housing Act. This articulation
recognizes that it is possible that
agencies will be authorized to provide
more effective relief on behalf of
aggrieved persons through judicial
enforcement mechanisms, which are no
more burdensome on complainants,
without any administrative enforcement
procedure. Under the final rule States
and localities are permitted to provide
such judicial enforcement mechanisms
as an alternative to an administrative
enforcement—civil action mechanism
such as that in the Fair Housing Act.

Building Codes

Several commenters indicated that
incorporating into the certification
procedures a requirement that States
and localities provide accessibility
requirements for new construction
which are substantially equivalent to
section 804(f) of the Act was onerous
and inconsistent with State and local
fair housing enforcement procedures.
These commenters pointed out that
building code ordinances and
mechanisms are not part of fair housing
enforcement in most areas and that
generally, enforcement of requirements
is not handled in the same manner as
fair housing cases. These commenters
suggested that the requirement in
§ 115.3a(b)(3) be deleted.

The Department is aware that
enactment of accessibility requirements
will in some cases present problems for
States and localities. However, the
Department believes that the legislative
history of the Act and particularly the
discussion of the importance of the
involvement of States and localities in
the implementation of new construction
accessibility requirements in the
Statement of Managers in the Senate,
134 Cong. Rec. 510456 (daily ed. Aug. 1,
1988) supports the determination of the
Department to require local construction
requirements as part of the HUD
certification process.

Protection against housing
discrimination because of handicap
including accessibility requirements has
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been made a part of the Fair Housing
Act and must be a part of a fair housing
act of a State or locality which obtains
certification. A certified agency must
have authority and responsibility to
receive and process complaints of
discrimination based on handicap
including complaints of violations of the
accessibility standards.

Housing for Older Persons

The Fair Housing Act exempts from
the familial status provisions certain
housing for older persons. This
exemption reflects the unique status of
housing for older persons described in
the House Report on the Fair Housing
Amendments Act:

The bill specifically exempts housing for
older persons. The Committee recognizes that
some older Americans have chosen to live
together with fellow senior citizens in
retirement-type communities. The Committee
appreciates the interest and expectation
these individuals have in living in
environments tailored to their specific needs.
(Report p. 21),

The Act delineates with specificity the
nature of housing for older persons
which is exempt from the prohibitions
against discrimination because of
familial status. In the proposed rule, the
department indicated that it intended to
require that the State or local law assure
that no prohibition based on familial
status applies to housing for older
persons as a condition for certification.
The preamble noted that, while HUD
had not previously required States or
localities to include in their laws or
ordinances any exceptions or
exemptions which the Federal law
contains, in view of the Congressional
concern that the prohibitions against
discrimination because of familial status
not impinge on housing for older
persons, provisions providing for
housing for older persons should be
required in State or local fair housing
laws.

Many commenters objected to the
requirement that certified agencies
administer a fair housing law which
provides the same protections for
housing for older persons as those
contained in the Fair Housing Act. Some
commenters pointed out that as a result

of the proposed requirement their fair
housing laws would have to be amended
to limit existing protections for families
with children in order to obtain
certification.

While the Department believes that
Congress intended to promote housing
opportunities to address the needs of
older persons, there is nothing in the
statute or legislative history to indicate
that Congress sought to limit the ability
of States and localities to provide

additional protections. For this reason,
the final rule has been revised to delete
the requirement for an exemption for
housing for older persons in State or
local laws.

However, in order to reflect the
congressional interest in the protection
of housing opportunities for older
persons, the final rule specifically
indicates that State and local fair
housing laws may include an exemption
for housing for older persons. This
provision is intended to encourage
States and localities to consider the
needs of older persons in connection
with the development of fair housing
laws.

In addition to the above comments
some commenters objected to the
provision that certified agencies
administer a law requiring that
conciliation agreements be made public.
(Section 115.3(a)(2)(vi)).

The Department is aware that there
are strong arguments for and against
disclosure of conciliation agreements.
However, Congress has chosen to
require such disclosure (The Fair
Housing Act (Sec. 810(b)(4))). Uniformity
of procedures, in this regard, followed
by the Department and certified
agencies is preferable to dissimilar
practices from State to State and
locality to locality. Both complainants
and respondents will have the
knowledge that no matter the location of
the discriminatory housing practice
resulting in a Title VIII complaint, any
conciliation agreement arising out of
conciliation engaged in by the
Department or any certified agency will
be governed by the same disclosure
rules.

Finally, ir order to provide
consistency in connection with State
and local enforcement procedures,

§ 115.3(b}(1)(iv) has been amended to
clarify that a certified agency must have
authority to seek injunctive or other
equitable relief in a court of competent
jurisdiction, as an alternative to the
stated authority to grant such relief. This
change allows the agency an alternative
similar to the alternatives provided in

§ 115.3(b)(1) (iii) and (v).

Part 121—Collection of Data

The Department is recodifying 24 CFR
Part 100, entitled “Racial, Sex, and
Ethnic Data", as a new Part 121 of Title
24. Part 100 was originally adopted in
1971 under the heading "Racial and
Ethnic Data", to enable the Secretary of
Housing and Urban Development to
obtain information concerning minority-
group identification to assist the
Secretary in carrying out responsibility
for administering the national policies
prohibiting discrimination and providing

for fair housing. In 1975, in light of the
1974 amendment of Title VIII to prohibit
discrimination on the basis of sex. Part
100 was amended to provide for
obtaining information on sex, as well as
minority-group, identification.

Section 562 of the Housing and
Community Development Act of 1987
(Pub. L. 100-242, approved February 5,
1988) requires the Secretary of Housing
and Urban Development to collect data
on the racial and ethnic characteristics
of persons eligible for, assisted, or
otherwise benefitting under each
community development, housing
assistance, and mortgage and loan
insurance and guarantee program
administered by the Secretary, and to
include a summary and evaluation of
such data in the Secretary's annual
report to the Congress.

Section 808(e)(6) of the Fair Housing
Act, 42 U.S.C. 3608(e)(6), as added by
section 7(b)(1)(D) of the Fair Housing
Amendments Act of 1988, requires the
Secretary to collect data on the race,
color, religion, sex, national origin, age,
handicap and family characteristics of
persons and households who are
applicants for, participants in, or
beneficiaries or potential beneficiaries
of, programs administered by the
Department, to the extent that such
persons and households are within the
coverage of the civil rights laws and
executive orders referred to in section
808(f) of the Fair Housing Act or
specified by the Secretary by
publication in the Federal Register and
to the extent that the Secretary
determines the data to be necessary or
appropriate.

Since Part 100 is now being used for
regulations setting forth the coverage of
the Fair Housing Act, the regulations
concerning collection of data have been
moved to a new Part 121—Collection of
Data. The Department proposed a
revision of the provisions contained in
the old Part 100 to provide a more
specific regulatory framework for the
Secretary to use in carrying out the new
data collection and reporting
responsibilities mandated by the
legislation described above.

A number of commenters asserted
that the Department has had authority
for some time to collect the types of data
which are needed for reporting to
Congress but that it has failed to
generate such data. These commenters
offered various suggestions for the
restructuring of Part 121 to accomplish
that purpose.

The Department does not believe that
any restructuring of Part 121 is
necessary: The language of proposed
§ 121.2 was drawn largely from that

AP AT S AN e 22N
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contained in section 808{e)(8) of the Fair
Housing Act, deseribed above, to enable
HUD to meet the responsibilities
mandated by that legislation. HUD
remaing committed to that objective and
believes that the provisions of Part 121,
as proposed, will enable HUD to
achieve that purpose.

Accordingly, the Department has
adopted Part 121 in this final rule with
no changes from the proposed rule.

Legislative review issues

A number of commenters, including
members of the Banking Committees of
the House and Senate and two leading
Senate Judiciary Committee proponents
of the Fair Housing Amendments Act,
asserted that the Department violated
section 7(0) of the Department of HUD
Act—HUD's legislative review statute—
by failing to supply the Banking
Committees with copies of HUD's
proposed rule for 15 session days before
the rule’s publication.

Aside from the substantial
constitutional question whether the
section 7(o) rule-request process is valid
and enforceable against HUD (See INS
v. Chadha, 462 U.S. 910 (1983)), HUD
had no duty to submit this rule for
prepublication review for two reasons,
either of which is dispositive:

—the explicit direction contained in
the Fair Housing Amendments Act
regarding publication of rules for
comment, and for effect within 180 days
of enactment, coupled with the then-
pending adjournment of the Congress,
made compliance with section 7(0)(2)
imgossible (and therefore unnecessary);
an

—there was no timely request from
either Committee for prepublication
review of the rule, as required by
section 7(0)(2) of the Department of
HUD Act.

Impossibility of compliance with
section 7(o). In the proposed rule, the
Department compared the specific rule-
production requirements set out in the
Fair Housing Amendments Act with the
legislative review requirements in
section 7(0). The Department looked at
the 1988 legislative calendar, which
called for October 5, 1988 adjournment
sine die. The Department looked at the
September 13, 1988 approval date for the
Fair Housing Amendment Act, and
concluded that the Congress could not
possibly have intended for HUD to
adhere to the requirements of both Acts.

If the Department had waited for the
opening of the new session to expose its
rule to the required 15-session-day
review, a proposed rule could not have
been published before February 6, 1989.
(HUD published its proposed rule at its
earliest opportunity, after developing it

on an accelerated schedule. The
Department could not possibly have
completed the 15-day prepublication
review before the Congress adjourned
on October 22, 1988, notwithstanding the
fact that adjournment was delayed
beyond the earlier October 5 projection.)

HUD's long experience with section
7(0) compliance does not comport with
the commenters' suggestion that HUD
could have followed the dictates of both
laws—the rapid-pace rulemaking
requirements of the Amendments Act,
and the leisurely, all-purpose dictates of
section 7(0). The requirements of these
two statutes could not be in greater
conflict, and the Department followed
the correct course in choosing the
Amendment Act's particularity over
section 7{0)'s generality.

Many of the same public commenters
who insisted that prepublication review
should have been afforded to the
Banking Committees under section 7(0)
also complained that the Department
should have afforded the public a longer
period for public comment on its
published proposed rule. HUD notes that
if both of these requests had been
honored the public comment period
would have expired approximately one
month after the March 12, 1989 effective
date of the Amendments Act, and that
no rules for implementation of the rights
granted by the Fair Housing
Amendments Act could have been
published for effect until at least June
1989.

Lack of timely request for
congressional review. Beyond the
question of statutory interpretation,
prepublication review under section 7{0)
was not required because the Banking
Committees failed to make a timely
request for such review. The following
facts are relevant to this issue:

1, By letter of September 14, 1988, the
General Counsel submitted to the
Banking Committees of both Houses
HUD's semiannual agenda of rules, as
required by section 7(0). This agenda,
normally submitted in October of each
year, was provided to the Committees
one month early because adjournment
was scheduled for October 5, 1988.
(Under section 7(0), the Committees
have a period of 15 session days to
review the agenda and request that
particular HUD rules be submitted to the
Committees for prepublication review.)

2. In the letter transmitting the
semiannual agenda, the General
Counsel asked for committee restraint in
requesting proposed rules from the
agenda, since the effect of any such
request made during September would
be to delay HUD publication of the
requested rules until the following
February. The General Counsel also

notified the Committees that HUD did
not regard certain rules arising out of
statutory enactments that contained
their own rules-production deadlines as
subject to the requirements of legislative
review. “Notably,” the General
Counsel’s letter continued, "the Fair
Housing Amendments Act and the
Indian Housing Act contain difficult
production deadlines for rulemaking
that coincide with congressional recess
and adjournment periods. Since it is
clearly not possible to honor these
deadlines and those in the legislative
review statute, we intend to focus our
efforts on meeting the explicit
production deadlines contained in these
statutes.”

3. The Committees' statutory review
period for the submitted agenda expired
on September 30, 1988. Neither the
House nor the Senate Banking
Committee made a timely response to
HUD's semiannual agenda submission
by that date.

By letter dated October 18, 1988 (and
apparently forwarded to HUD six days
later), the Secretary received a request
from the Chairmen of the House and
Senate Banking Committees that HUD
“follow the requirements of section 7(o)
and provide the proposed Fair Housing
Amendments Act rules for review by the
Committees before publication.” A
similar letter was received from
Senators Kennedy and Specter of the
Senate Judiciary Committee. In
deference to these requests, the Banking
Committees and Senators Kennedy and
Specter were provided copies of the
proposed rule shortly before its
publication. The Department, however,
did not delay the rule's publication for
15 session days, or for any other
designated period, pending their review.

Public comment period

Section 13 of the 1988 Amendments
requires the Department to provide an
opportunity for public notice and
comment. While HUD's general policy is
to afford the public not less than 60 days
for the submission of public comments
(see 24 CFR 10.1), based on the 180-day
production schedule and the
requirement that a final rule be effective
by March 12, 1989, the Department
provided 30 days for public comment on
this proposed rule.

The Department agrees with the
commenter that the period available for
public comment, coupled with the size
and scope of the proposed rule, made
public response difficult. Despite the
abbreviated comment period, however,
the rule attracted more than 6,400 timely
comments—by far the greatest number
in HUD's recent history. Many hundreds
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of these comments reflected thoughtful
consideration of the rule and the issues
it raised, and lengthy analytical
comments were received from virtually
all major housing industry
organizations, civil rights and
handicapped rights groups, and other
interested organizations. Hundreds of
additional comments have been
received since the close of the December
7, 1988 public comment period, and all of
these have been read to determine
whether any novel issues were raised
that were not treated in the timely
comments. The Department is convinced
that the public comment period
permitted full exploration of the issues.

Equally important, as a result of
providing less time for the receipt of
public comments, the Department has
been able to issue this final rule in
advance of the law's March 12, 1989
effective date. It is vital that persons
subject to the law's greatly increased
penalties and newly proscribed conduct
have as much advance notice as
possible concerning the types of conduct
made illegal under the amended statute.
Issuance of this rule on or near the
effective date of the statute would have
ill-served housing suppliers subject to
the law’s requirements and to HUD
regulations interpreting those
requirements.

As indicated earlier, HUD found it
impossible to follow both the regulation-
writing requirements specified in the
Amendments Act and the more general
requirements of section 7(0) of the
Department of HUD Act. Nevertheless,
publication of this rule in January
permits the Department to provide for a
waiting period following publication
before the final rule takes effect—a
procedure that comports with HUD's
rule on rules, 24 CFR Part 10, and which
meets the requirements of section 7(0})(3)
of the Department of HUD Act, which
requires 30 session days after
publication before HUD final rules may
become effective. While HUD does not
believe that this rule, with its difficult
statutory production schedule, is
technically subject to the 30-session-day
waiting period required by section
7{0)(3), we nevertheless believe that
given the controversial issues involved,
it is useful and helpful to provide the
Congress with time to consider whether
any facet of this rule making calls for a
legislative response.

In summary, the Department believes
that the public interest was well-served
by HUD's early publication of a
proposed rule, that the public comments
received on that rule were of unusually
high quality and were complete in their
exploration of legal and policy issues,

and that early publication of the final
rule—well before its scheduled
effectiveness—also serves the public
interest and provides the Congress time
to assess whether the rule comports
fully with congressional intent.

The Department regrets that resource
constraints prevented the proposed
rule's being made more widely available
on tape. However, the Regulations
Division of HUD (the Office of the Rules
Docket Clerk] received no requests that
the tape be made available for the
specific use of any person outside the
Washington, DC area. /

Codification of analysis of regulations

One commenter recommended that
the final regulations include, as an
appendix, an analysis of the regulations,
similar in form to the preamble to the
proposed rule.

The Department has attempted to
make the guidance provided by its rule
text as helpful as possible, and has
provided examples of conduct where
appropriate to assist in understanding
the text. In addition, we have added the
analytical guidance contained in the
preamble to the final rule as an
appendix to the regulation. The
preamble will, thus, be codified in the
1989 edition of the Code of Federal
Regulations. This will assure the
availability of the preamble to
interested persons in the future.

Regulatory Impact Analysis

One commenter argued that a
preliminary regulatory impact analysis
should have been prepared based upon
the proposed rule's impact on
consumers. The Director of the Office of
Management and Budget waived the
requirement for the preparation of a
preliminary Regulatory Impact Analysis
under section 3 of the Executive Order
based on a determination that
compliance with the requirement for a
preliminary Regulatory Impact Analysis
may unduly delay the rule and may
prohibit the issuance of a final rule
effective by March 12, 1989. The
proposed rule announced that the final
Regulatory Impact Analysis would be
prepared before the publication of the
final rule.

Commenters argued that the effects of
the proposed rule on consumers and the
housing industry are significant and
complex. Commenters also argued that
HUD's finding that the proposed rule
would not cause a major increase in
costs or prices for consumers is
incorrect. A commenter noted that the
changing of all-adult communities to
family communities will result in major
expenditures which will require
commensurate increases in rents.

Increased costs would include redesign
of advertising, brochures, signs, etc..
rewriting and reprinting of management
documents, increased management and
maintenance staff, the addition of
playgrounds and play areas for children,
higher repair and maintenance expenses
because of children, higher potential
legal liability and inereased insurance
rates. One commenter argued that a
housing affordability analysis based
upon current data should be conducted.
The Department agrees that this rule
constitutes a “major rule" as defined in
section 1{b) of Executive Order 12291
and has prepared a final Regulatory
Impact Analysis as required by the
Executive Order. This analysis is
available in the Office of HUD's Rules
Docket Clerk at the address cited above.

Environment

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implements section 102(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during regular business hours in the
Office of General Counsel, Rules Docket
Clerk, at the address listed above.

Regulatory Flexibility Act

Several commenters objected to
HUD's finding that this rule making
would not have a significant economic
impact on small entities. The
commenters argued that the date in the
Steinfeld study (cited in the proposed
rule) was over ten years old, and the
study's assumptions did not reflect
common construction practices. Because
HUD did net update this data for OMB,
neither HUD nor OMB have considered
the major increases in costs or prices
adversely impacting housing
affordability for consumers, a
commenter claimed. In contrast to the
Steinfeld study, the commenter asserted
that 1988 data indicates a 25 percent
loss in profitability of garden-style
multifamily units alone. The commenter
asserted that it could find no basis for
the minimal increases in costs
contemplated by the Steinfeld study,
unless exterior design site planning and
construction considerations bearing on
density loss were omitted from the
calculations. The minimal expenditure
of funds envisioned by HUD is therefore
seriously flawed and the impact of the
rule upon consumers is vastly
understated.

In addition to these issues;
commenters also felt that the proposed
rule did not adequately consider the
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fiscal impact on small governmental
entities, The commenter stated that
there will be an increase in costs to
become certified a substantially
equivalent, to make required changes,
and to handle the increased caseload
associated with the addition of handicap
and familial status. The commenter
noted that this will require additional
FHAP funds to permit the increase in
staff once local laws are amended.

Other commenters argued that the
regulatory flexibility analysis should
have considered the economic impact on
communities and municapalities
planned for senior citizens, (Le., The
design of such homes on small lots with
significant common areas and facilities
and which have a direct effect on the
demand for service from municipalities
in which they are located. Such
communities also have significantly
reduced demand for schools and certain
recreational activities). Each of these
factors will have an impact on the
organization of municipal governments
and their budgets and facilities, a
commenter asserted.

While all of these comments reflect
what may well be realistic difficulties
associated with compliance with the
requirements of the Fair Housing
Amendments Act, and while the
economic impact of the statute may in
fact be greater than HUD's preliminary
analysis indicated, the Department fails
to see what latitude exists for affording
regulatory relief based upon the fact
that some businesses or governmental
entities affected by the statute's
requirements are “small entities”. The
purpose of the Regulatory Flexibility Act
is to establish, as a principle of
regulatory issuance,

that agencies shall endeavor, consistent
with the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale of the
businesses, organizations, and governmental
jurisdictions subject to regulations. (5 U.S.C.
601 note)

The Department has reviewed the
objectives of the Fair Housing
Amendments Act and finds that its
principal objective is stepped-up law
enforcement and the expansion of civil
rights. There is no suggestion in the
statute that HUD is being provided with
discretion to apply the law’s
requirements differentially, depending
upon whether a prospective respondent
is a large corporation, or a small entity

within the meaning of the Regulatory
Flexibility Act. While it is true that
future regulation by HUD in such limited
areas as compliance reporting or other
record-maintenance functions may
permit provisions calling for lesser
burdens on small entities, the basic
prohibitions, compliance procedures,
discovery procedures, hearing rights,
and other requirements of this final rule
are not of a nature that invites
regulatory flexibility. To the extent that
small entities are subject to the Fair
Housing Act’s requirements, they are
subject as well to the requirements of
the rule—to the same extent and in the
same manner that larger entities are so
subject. Accordingly, HUD's Regulatory
Impact Analysis and Regulatory
Flexibility Analysis are concerned with
the costs of compliance with the law,
but having accomplished those analyses,
the Department sees its discretion to
alter the impact of this rule on small
entities as extremely limited by the
statute. There are no significant
alternatives to the regulatory scheme
provided for in the rule that are
consistent with the objectives of the Fair
Housing Amendment Act.

“Takings"” Analysis

A commenter suggested that HUD
should conduct a “takings analysis" in
accordance with Executive Order 12630
of March 15, 1988, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights".

A takings analysis involves assessing
the economic impact of a proposed
policy or action to determine, to the
extent possible, what economic or
property interests are likely to be
affected by the proposed action of
government,

The economic impact of this rule on
identified property interests, according
to many commenters, is expected to be
significant, but this fact alone does not
end the inquiry, Additionally, in
accordance with Guidelines issued by
the Attorney General relative to agency
analyses under Executive Order 12630,
consideration is to be given to:

. » . Whether the proposed policy or action
carries benefits to the private property owner
that offset or otherwise mitigate the adverse
economic impact of the proposed policy or
action; and

Whether alternative actions are available
that would achieve the underlying lawful

governmental objective and would have a
lesser economic impact (Emphasis Added)

As indicated earlier in our discussion
of Regulatory Impact and Regulatory
Flexibility Act considerations, the
Department does not perceive any
“alternative actions” available to the
rule maker except to follow the
expressed intention of the Congress and
provide for enforcement of the Fair
Housing Amendments Act. Nor does the
Department regard the effects of this
rule on private property rights as being
sufficiently severe as to “effectively
deny economically viable use of any
distinct legally protected property
interest of [a property owner], or to have
the effect of, or result in, a permanent or
temporary physical occupation,
invasion, or deprivation.” (The quoted
phrase is part of the Attorney General's
advisory to agencies with reference to
determinations of policies having
“takings' implications.)

Agencies conducting takings analyses
are encouraged by the Executive Order
and the accompanying Guidelines to
strive, to the extent permitted by law, to
undertake policies or actions in a way
which minimizes their takings
implications. This, the Department has
done. Compliance with the Fair Housing
Amendments Act will, in some
circumstances, limit owner discretion
concerning admissions policies and will
require builders of multifamily housing
to comply with additional construction-
related criteria associated with
accessibility by handicapped persons.
There are other aspects of the
Amendments Act that will have some
economic impact and will thus affect
property rights. None of these impacts,
in the Department's view, rises to the
level of a “taking" within the meaning of
the Fifth Amendment of the United
States Constitution.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been submitted to OMB for review
under section 3504(h) of the Paperwork
Reduction Act of 1980, Sections
100.304(c)(2), 103.30, 115.3(a)(i), 115.5,
115.7 and 115.9 of this proposed rule
have been determined by the
Department to contain collection of
information requirements. Information
on these requirements are provided as
follows:
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TABULATION OF ANNUAL REPORTING BURDEN PROPOSED RULE—FAIR HOUSING AMENDMENTS ACT OF 1988

Number of
Description of information collection and section of 24 CFR affected ms res;:g;ses Tr?g’poa:;e? mnps? Total hour

respondent
Policy and Procedures—Housing for Persons 55 years and older—§ 100.304(CH2).......vviereresrnssf 1,231 1 1.231 1 1.2

Housing Discrimination Compiaint Forms HD-903 & 903A Spanish Version {2529-0011)—

§§ 103.30 & 115.3(a)(1) 8,400 1 8,400 1 8,400
Certification Request Documentation (2529-0025)—8§§ 115.5, 115.7 & 1159 ..., 30 1 30 17 510
Total annual burden 10,141

Collections of information conducted
or sponsored by HUD during the
conduct of an administrative action or
investigation against specific individuals
or entities after a case file is opened are
not covered by 5 CFR Part 1320—
Controlling Paperwork Burdens on the
Public (see 5 CFR 1320.3(c)).
Accordingly, the tabulation above, does
not include the information collection
hours associated with §§ 104.420,
104.530, 104.540(b)(4), 104.540(c),
104.550(a), 104.550(b), 104.590, 104.600(b),
104.620(b)(2), 104.700(a), 104.720,
104.790(b), 104.910(d), 115.3(a)(ii), (iii)
and (iv), and 115.4(b)(2)(i). No burden
hours are reported for Part 110 since
public disclosure of information
originally supplied by the Federal
Government to the recipient for the
purposes of disclosure is not a collection
of information. (See 5 CFR 1230.7(c)(2)).
No burden hours are included for §121.2
because information collection
requirements on race, color, religion,
sex, national origin, age, handicap, and
family characteristics will be imposed
under the regulations applicable to the
specific HUD program.

Impact on Family

The General Counsel, as the
Designated Official under Executive
Order No. 12606—The Family, has
determined that this rule, if
implemented, may have a significant
impact on family formation,
maintenance and general well-being
because the rule provides Federal law
enforcement assistance to families
confronting housing discrimination
based on race, color, religion, national
origin, familial status or handicap.
However, review under the Order is not
required because the statutory mandate
leaves little effective discretion in the
Department to lessen the family impact.
In any event, the purpose of the statute
is to have a positive impact on family
values by offering a measure of
protection to persons confronting illegal
discrimination.

Federalism
The General Counsel, as the

Designated Official under section 6{a) of

Executive Order No. 12612—Federalism,
has determined that the policies
contained in this rule would, if
implemented, have federalism
implications and are subject to review
under the Order. Specifically, the
amended statute continues to provide
for referral to State and local fair
housing enforcement agencies.
However, in the future the
determination of substantial
equivalency will depend upon State and
local enforcement machinery that
matches up with the much-strengthened
Federal law. Accordingly, the effect of
the amended Fair Housing Act will be to
encourage States and localities to
amend their laws to match the Federal
enforcement machinery, or suffer the
eventual loss of recognition as
substantially equivalent State or local
agencies and possible loss of function if
citizens of the jurisdiction do not choose
to file complaints with State or local
officials. Additionally, jurisdictions
losing equivalency status will lose
eligibility for grant funds available to
co-enforcers of fair housing laws.

While the rule would have federalism
impacts, review under the Federalism
Executive Order is not required because
the implementation of the statute leaves
little discretion with HUD to lessen
these impacts. HUD's statutory mandate
is clear—it must accept complaints
nationwide, and refer complaints for
processing (after the initial grandfather
period) only to jurisdictions with
substantially equivalent laws. Moreover,
since the statute addresses the
Federalism issue by declaring that
certain conduct will be illegal and by
providing machinery for referral to State
and local authority under appropriate
circumstances, further study of
Federalism implications could not
appreciably affect the approach taken in
the implementing regulations.

Other matters

This rule was listed in the
Department's Semiannual Agenda of

Regulations published October 24, 1988
(53 FR 41974, 42605) under Executive
Order 12291 and the Regulatory
Flexibility Act.

The Catalog of Federal Domestic
Assistance program number and title is
14.400 Equal Opportunity in Housing.

List of Subjects
24 CFR Part 14

Equal access to justice, Lawyers,
Claims

24 CFR Part 100

Fair housing, Incorporation by
reference, Nondiscrimination

24 CFR Part 103

Administrative practice and
procedure, Fair housing

24 CFR Part 104

Administrative practice and
procedure, Fair housing

24 CFR Part 105

Administrative practice and
procedure, Fair housing

24 CFR Part 106

Administrative practice and
procedure, Fair housing

24 CFR Part 109

Adpvertising, Fair housing, Signs and
symbols

24 CFR Part 110
Fair housing, Signs and symbols
24 CFR Part 115

Fair housing, Intergovernmental
relations.

24 CFR Part 121

Fair housing, statistics, Reporting and
Recordkeeping requirements.

Accordingly, Title 24 of the Code of
Federal Regulations is amended as
follows:
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PART 14—IMPLEMENTATION OF THE
EQUAL ACCESS TO JUSTICE ACT IN
ADMINISTRATIVE PROCEEDINGS

1. The authority citation for Part 14 is
revised to read as follows:

Authority: Sec. 504(c)(1) of the Equal
Access to Justice Act (5 US.C. 504(c)(1); sec.
7(d) of the Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. In §14.115, the phrase “or" at the
end of paragraph (a)(8) is removed, the
period at the end of paragraph (a}(9)
is removed and in its place the phrase *";
or" is added, and new paragraph (a)(10)
is added to read as follows:

§14.115 Proceedings covered.

[d L

(10) Title VIII of the Civil Rights Act of
1968 (42 U.S.C. 3600-3620) and 24 CFR
Part 104.

. - - -

3. Part 100 is revised to read as
follows:

PART 100—DISCRIMINATORY
CONDUCT UNDER THE FAIR HOUSING
ACT

Subpart A—General

Sec.

100.1 Authority.
1005 Scope.
100.10 Exemptions,
100.20 Definitions.

Subpart B—Discriminatory Housing

Practices

100.50 Real estate practices prohibited.

10080 Unlawful refusal to seil or rent or to
negotiate for the sale or rental.

100.65 Discrimination in terms, conditions
and privileges and in services and
facilities.

100.70 Other prohibited sale and rental
conduct.

100.75 Discriminatory advertisements,
statements and notices.

100.80 Discriminatory representations on
the availability of dwellings.

100.85 Blockbusting.

10080 Discrimination in the provision of
brokerage services.

Subpart C—Discrimination in Residential
Real Estate-Related Transactions

100.110 Discriminatory practices in
residential real estate-related
transactions.

100,115 Residential real estate-related
transaclions.

100.120 Discrimination in the making of
loans and in the provision of other
financial assistance.

100.125 Discrimination in the purchasing of
loans.

100.130  Discrimination in the terms and
conditions for.making available loans or
other financial assistance.

100.135 Unlawful practices in the selling,
brokering, or appraising of residential
real property.

Subpart D—Prohibitions Against

Discrimination Because of Handicap

100.200 Purpose.

100.201 Definitions.

100.202 General prohibitions against
discrimination because of handicap.

100.208 Ressonable modifications of
existing premises.

100.204 Reasonable accommodations,

100.205 Design and construction
requirements.

Subpart E—Housing for Older Persons

100.300 Purpese,

100.301 Exemption.

100.302 State and Federal elderly housing
programs.

100.303 82 or over housing.

100.304 55 orover housing.

Subpart F—Interference, Coercion or
Intimidation
100.400 Prohibited interference, coercion or
intimidation.
Autority: Title VIII, Civil Rights Act of 1968,
42 U.S/C. 3600-3620; section 7(d), Department
of HUD Act, 42 U.S.C. 3535(d).

Subpart A—General

§100.1 Authority.

This regulation is issued under the
authority of the Secretary of Housing
and Urban Development to administer
and enforce Title VIII of the Civil Rights
Act of 1968, as amended by the Fair
Housing Amendments Act of 1988 (the
Fair Housing Act).

§ 1005 Scope.

(a) 1t is the policy of the United States
to provide, within constitutional
limitations, for fair housing throughout
the United States. No person shall be
subjected to discrimination because of
race, color, religion, sex, handicap,
familial status, or national origin in the
sale, rental, or advertising of dwellings,
in the provision of brokerage-services, or
in the availability of residential real
estate-related transactions.

(b) This part provides the
Department's interpretation of the
coverage of the Fair Housing Act
regarding discrimination related to the
sale or rental of dwellings, the provision
of services in connection therewith, and
the availability of residential real estate-
related transactions.

(c) Nothing in this part relieves
persons participating in a Federal or
Federally-assisted program or activity
from other requirements applicable to
buildings and dwellings.

§100.10 Exemptions.

(a) This part does not:

(1) Prohibit a religious organization,
association, or society, or any nonprofit
institution or organization operated,
supervised or cantrolled by orin
conjunction with a religious

organization, association, or society,
from limiting the sale, rental or
occupancy of dwellings which it owns or
operates for other than a commercial
purpose to persons of the same religion,
or from giving preference to such
persons, unless membership in such
religion is restricted because of race,
color, or nafional origin;

(2) Prohibit a private club, not in fact
open to the publie, which, incideat to its
primary purpose or purposes, provides
lodgings which it owns or operates for
other than a commercial purpose, from
limiting the rental or occupancy of such
lodgings to its members or from giving
preference to its members;

(3) Limil the applicability of any
reasonable local, State or Federal
restrictions regarding the maximum
number of occupants permitted to
occupy a dwelling; or

(4) Prohibit conduct against a person
because such person has been convicted
by any court of competent jurisdiction of
the illegal manufacture or distribution of
a controlled substance as defined in
Section 102 of the Controlled Substances
Act (21 US.C. 802).

(b) Nothing in this part regarding
discrimination based on familial status
applies with respect to housing for older
persons as defined in Subpart E of this
part.

(c) Nothing in this part, other than the
prohibitions against discriminatory
advertising, applies to:

(1) The sale or rental of any single
family house by an owner, provided the
following conditions are met:

(i) The owner does not own or have
any interest in more than three single
family houses at any one time.

(ii) The house is sold or rented
without the use of a real estate broker,
agent or salesperson or the facilities of
any person in the business of selling or
renting dwellings. If the owner selling
the house does not reside in it at the
time of the sale or was not the most
recent resident of the house prior to
such sale, the exemption in this
paragraph (c)(1) of this section applies
to only one such sale in any 24-month
period.

(2) Rooms or units in dwellings
containing living guarters occupied or
intended to be occupied by no more
than four families living independently
of each other, if the owner actually
maintains and occupies one of such
living quarters as his or her residence.

§ 100.20 Definitions.

As used in this part:
"Aggrieved person” includes any
person who—
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(a) Claims to have been injured by a
discriminatory housing practice; or

(b) Believes that such person will be
injured by a discriminatory housing
practice that is about to occur.

“Broker" or “Agent"” includes any
person authorized to perform an action
on behalf of another person regarding
any matter related to the sale or rental
of dwellings, including offers,
solicitations or contracts and the
administration of matters regarding such
offers, solicitations or contracts or any
residential real estate-related
transactions.

“Department"” means the Department
of Housing and Urban Development.

“Discriminatory housing practice”
means an act that is unlawful under
section 804, 805, 806, or 818 of the Fair
Housing Act.

“Dwelling" means any building,
structure or portion thereof which is
occupied as, or designed or intended for
occupancy as, a residence by one or
more families, and any vacant land
which is offered for sale or lease for the
construction or location thereon of any
such building, structure or portion
thereof.

“Fair Housing Act” means Title VIII of
the Civil Rights Act of 1968, as amended
by the Fair Housing Amendments Act of
1988 (42 U.S.C. 3600-3620).

“Familial status” means one or more
individuals (who have not attained the
age of 18 years) being domiciled with—

(a) A parent or another person having
legal custody of such individual or
individuals; or

(b) The designee of such parent or
other person having such custody, with
the written permission of such parent or
other person.

The protections afforded against
discrimination on the basis of familial
status shall apply to any person who is
pregnant or is in the process of securing
legal custody of any individual who has
not attained the age of 18 years.

“Handicap” is defined in § 100.201.

"“Person’* includes one or more
individuals, corporations, partnerships,
associations, labor organizations, legal
representatives, mutual companies,
joint-stock companies, trusts,
unincorporated organizations, trustees,
trustees in cases under Title 11 of the
United States Code, receivers, and
fiduciaries.

“Person in the business of selling or
renting dwellings" means any person
who:

(a) Within the preceding twelve
months, has participated as principal in
three or more transactions involving the
sale or rental of any dwelling or any
interest therein;

(b) Within the preceding twelve
months, has participated as agent, other
than in the sale of his or her own
personal residence, in providing sales or
rental facilities or sales or rental
services in two or more transactions
involving the sale or rental of any
dwelling or any interest therein; or

(c) Is the owner of any dwelling
designed or intended for occupancy by,
or occupied by, five or more families.

“Secretary’ means the Secretary of
the Department.

“State" means any of the several
states, the District of Columbia, the
Commonwealth of Puerto Rico, or any of
the territories and possessions of the
United States.

Subpart B—Discriminatory Housing
Practices

§ 100.50 Real estate practices prohibited.

(a) This subpart provides the
Department's interpretation of conduct
that is unlawful housing discrimination
under section 804 and section 806 of the
Fair Housing Act. In general the
prohibited actions are set forth under
sections of this subpart which are most
applicable to the discriminatory conduct
described. However, an action
illustrated in one section can constitute
a violation under sections in the
subpart. For example, the conduct
described in § 100.60(b)(3) and {4) would
constitute a violation of § 100.65(a) as
well as § 100.60(a).

(b) It shall be unlawful to:

(1) Refuse to sell or rent a dwelling
after a bona fide offer has been made, or
to refuse to negotiate for the sale or
rental of a dwelling because of race,
color, religion, sex, familial status, or
national origin, or to discriminate in the
sale or rental of a dwelling because of
handicap.

(2) Discriminate in the terms,
conditions or privileges of sale or rental
of a dwelling, or in the provision of
services or facilities in connection with
sales or rentals, because of race, color,
religion, sex, handicap, familial status,
or national origin.

(3) Engage in any conduct relating to
the provision of housing which
otherwise makes unavailable or denies
dwellings to persons because of race,
color, religion, sex, handicap, familial
status, or national origin.

(4) Make, print or publish, or cause to
be made, printed or published, any
notice, statement or advertisement with
respect to the sale or rental of a
dwelling that indicates any preference,
limitation or discrimination because of
race, color, religion, sex, handicap,
familial status, or national origin, or an

intention to make any such preference,
limitation or discrimination.

(5) Represent to any person because
of race, color, religion, sex, handicap,
familial status, or national origin that a
dwelling is not available for sale or
rental when such dwelling is in fact
available.

(6) Engage in blockbusting practices in
connection with the sale or rental of
dwellings because of race, color,
religion, sex, handicap, familial status,
or national origin.

(7) Deny access to or membership or
participation in, or to discriminate
against any person in his or her access
to or membership or participation in,
any multiple-listing service, real estate
brokers' assocation, or other service
organization or facility relating to the
business of selling or renting a dwelling
or in the terms or conditions or
membership or participation, because of
race, color, religion, sex, handicap,
familial status, or national origin.

(c) The application of the Fair Housing
Act with respect to persons with
handicaps is discussed in Subpart D of
this part.

§ 100.60 Unlawful to sell or rent or to
negotiate for the sale or rental.

(a) It shall be unlawful for a person to
refuse to sell or rent a dwelling to a
person who has made a bona fide offer,
because of race, color, religion, sex,
familial status, or national origin or to
refuse to negotiate with a person for the
sale or rental of a dwelling because of
race, color, religion, sex, familial status,
or national origin, or to discriminate
against any person in the sale or rental
of a dwelling because of handicap.

(b) Prohibited actions under this
section include, but are not limited to:

(1) Failing to accept or consider a
bona fide offer because of race, color,
religion, sex, handicap, familial status,
or national origin.

{2) Refusing to sell or rent a dwelling
to, or to negotiate for the sale or rental
of a dwelling with, any person because
of race, color, religion, sex, handicap,
familial status, or national origin.

(3) Imposing different sales prices or
rental charges for the sale or rental of a
dwelling upon any person because of
race, color, religion, sex, handicap,
familial status, or national origin,

(4) Using different qualification
criteria or applications, or sale or rental
standards or procedures, such as income
standards, application requirements,
application fees, credil analysis or sale
or rental approval procedures or other
requirements, because of race, color,
religion, sex, handicap, familial status,
or national origin.
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(5) Evicting tenants because of their
race, color, religion, sex, handicap,
familial status, or national origin or
because of the race, color, religion, sex,
handicap, familial status, or national
origin of a tenant's guest.

§ 100.65 Discrimination in terms,
conditions and privileges and in services
and facilities.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap,
familial status, or national origin, to
impose different terms, conditions or
privileges relating to the sale or rental of
a dwelling or to deny or limit services or
facilities in connection with the sale or
rental of a dwelling.

(b) Prohibited actions under this
section include, but are not limited to:

(1) Using different provisions in leases
or contracts of sale, such as those
relating to rental charges, security
deposits and the terms of a lease and
those relating to down payment.and
closing requirements, because of race,
color, religion, sex, handicap, familial
status, or natienal origin.

(2) Failing or delaying maintenance or
repairs of sale or rental dwellings
because-of race, color, religion, sex,
handicap, familial status, or national
origin.

(3) Failing 40 process an offer for the
sale or rental of a dwelling or to
communicate an offer accurately
because of race, color, religion, sex,
handicap, familial status, or national
origin,

(4) Limiting the use of privileges,
services or facilities associated with a
dwelling because of race, color, religion,
sex, handicap, familial status, .or
national origin of an an owner, tenant or
a person associated with him or her.

(5) Denying or limiting services or
facilities in connection with the sale or
rental of a dwelling, because a person
guiled or refused to provide sexual
avors.

§100.70 Other prohibited sale and rental
conduct.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap,
familial status, or natienal origin, to
restrict or attempt to restrict the choices
of a person by word or conduct in
connection with seeking, negotiating for,
buying or renting a dwelling so as to
perpetuate, or tend to perpetuate,
segregated housing patterns, or to
discourage or obstruct choices in a
community, neighborhood or
development,

(b) It shall be unlawful, because of
race, color, religion, sex, handicap,
familial status, or national origin, to
engage in any conduct relating to the

provision of housing or of services and
facilities in connection therewith that
otherwise makes unavailable or denies
dwellings to persons.

(c) Prohibited actions under paragraph
(a) of this section, which are generally
referred to as unlawful steering
practices, include, but are not limited to:

(1) Discouraging any person from
inspecting, purchasinger renting a
dwelling because of race, color, religion,
sex, handicap, familial status, or
national origin, or because of the race,
color, religion, sex, handicap, familial
status, or national origin-of persons ina
community, neighborhood or
development.

(2) Discouraging the purchase or
rental of a dwelling because of race,
color, religion, sex, handicap, familial
status, or national origin, by
exaggerating drawbacks or failing to
inform any person of desirable features
of a dwelling or of a community,
neighborhood, or development.

(3) Communicating to any prospective
purchaser that he or she wold not be
comfortable or compatible with existing
residents of a community, neighborhood
or development because of race, color,
religion, sex, handicap, familial status.
or national origin.

(4) Assigning any person toa
particular section of @ community,
neighborhood or t, ortoa
particular floor of a building, because of
race, color, religion, sex, handicap,
familial status, or national origin.

(d) Prohibited activities relating to
dwellings under paragraph (b) of this
section include, but are net limited to:

(1) Discharging or taking other
adverse action against an employee,
broker or agent because he or she
refused to participate in a
discriminatory housing practice.

(2) Employing codes or other devices
to segregate or reject applicants,
purchasers or renters, refusing to take or
to show listings of dwellings in certain
areas because of race, color, religion,
sex, handicap, familial status, or
national origin, or refusing to deal with
certain brokers or-agents because they
or one or more of their clients are of a
particular race, color, religion, sex,
handicap, familial status, or national
origin.

(3) Denying or delaying the processing
of an application made by a purchaser
or renter or refusing to approve such a
person for occupancy in a cooperative
or condominium dwelling because of
race, color, religion, sex, handicap,
familial status, or national origin.

(4) Refusing to provide municipal
services or property or hazard insurance
for dwellings or providing such services
or insurance differently because of race,

colar, religion, sex, handicap, familial
status, or national origin.

§ 100.75 Discriminatory advertisements,
statements and notices.

(a) It shall be unlawful to make, print
or publish, or cause to be made, printed
or published, any notice, statement.or
advertisement with respect to the sale or
rental of a dwelling which indicates any
preference, limitation or discrimination
because of race, color, religion, sex,
handicap, familial status, or national
origin, ‘or an intenfion to make any such
preference, limitation or discrimination.

(b) The prohibitions in this section
shall apply to all written or oral notices
or statements by a person engaged in
the sale or rental of a dwelling. Written
notices and statements include any
applications, flyers, brochures, deeds,
signs, banners, posters, billbeards er
any documents used with respect to the
sale or rental of a dwelling.

(c) Discriminatory notices, statements
and advertisements include, but are not
limited to:

(1) Using words, phrases,
photographs, illustrations, symbals or
forms which convey that dwellings are
available or notavailable to a particular
group of persons because of race, color,
religion, sex, handicap, familial status,
or national origin.

(2) Expressing to agents, brokers,
employees, prospective sellers or renters
or any other persons a preference for or
limitation on any purchaser or renter
because of race, color, religion, sex,
handicap, familial status, or national
origin of such persons.

(3) Selecting media or locations for
advertising the sale er rental of
dwellings which deny particular
segments of the housing market
information about housing opportunities
because of race, color, religion, sex,
handicap, familial status, or national
origin.

(4) Refusing to publish advertising for
the sale or rental of dwellings or
requiring different charges or terms for
such advertising because of race, color,
religion, sex, handicap, familial status,
or national origin.

(d) 24 CFR Part 109 provides
information to assist persons to
advertise dwellings in a
nondiscriminatory manner and
describes the matters the Department
will review in evaluating compliance
with the Fair Housing Act and in
investigating complaints alleging
discriminatery housing practices
involving advertising.
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§ 100.80 Discriminatory representations
on the availability of dwellings.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap,
familial status, or national origin, to
provide inaccurate or untrue information
about the availability of dweilings for
sale or rental.

(b) Prohibited actions under this
section include, but are not limited to:

(1) Indicating through words or
conduct that a dwelling which is
available for inspection, sale, or rental
has been sold or rented, because of race;
color, religion, sex, handicap, familial
status, or national origin.

(2) Representing that covenants or
other deed, trust or lease provisions
which purport to restrict the sale or
rental of dwellings because of race,
color, religion, sex, handicap, familial
status, or national origin preclude the
sale of rental of a dwelling to a person.

(3) Enforcing covenants or other deed,
trust, or lease provisions which preclude
the sale or rental of a dwelling to any
person because of race, color, religion,
sex, handicap, familial status, or
national origin,

(4) Limiting information, by word or
conduct, regarding suitably priced
dwellings available for inspection, sale
or rental, because of race, color, religion,
sex, handicap, familial status, or
national origin.

(5) Providing false or inaccurate
information regarding the availability of
a dwelling for sale or rental to any
person, including testers, regardless of
whether such person is actually seeking
housing, because of race, color, religion,
sex, handicap, familial status, or
national origin.

§100.85 Blockbusting.

(a) It shall be unlawful, for profit, to
induce or attempt to induce a person to
sell or rent a dwelling by
representations regarding the entry or
prospective entry into the neighborhood
of a person or persons of a particular
race, color, religion, sex, familial status,
or national origin or with a handicap.

(b) In establishing a discriminatory
housing practice under this section it is
not necessary that there was in fact
profit as long as profit was a factor for
engaging in the blockbusting activity.

(c) Prohibited actions under this
section include, but are not limited to:

(1) Engaging, for profit, in conduct
(including uninvited solicitations for
listings) which conveys to a person that
a neighborhood is undergoing or is
about to undergo a change in the race,
color, religion, sex, handicap, familial
status, or national origin of persons
residing in it, in order to encourage the

person to offer a dwelling for sale or
rental.

(2) Encouraging, for profit, any person
to sell or rent a dwelling through
assertions that the entry or prospective
entry of persons of a particular race,
color, religion, sex, familial status, or
national origin, or with handicaps, can
or will result in undesirable
consequences for the project,
neighborhood or community, such as a
lowering of property values, an increase
in criminal or antisocial behavior, or a
decline in the quality of schools or other
services or facilities.

§ 100.90 Discrimination in the provision of
brokerage services.

(a) It shall be unlawful to deny any
person access to or membership or
participation in any multiple listing
service, real estate brokers' organization
or other service, organization, or facility
relating to the business of selling or
renting dwellings, or to discriminate
against any person in the terms or
conditions of such access, membership
or participation, because of race, color,
religion, sex, handicap, familial status,
or national origin.

(b) Prohibited actions under this
section include, but are not limited to:

(1) Setting different fees for access to
or membership in a multiple listing
service because of race, color, religion,
sex, handicap, familial status, or
national origin.

(2) Denying or limiting benefits
accruing to members in a real estate
brokers' organization because of race,
color, religion, sex, handicap, familial
status, or national origin.

(3) Imposing different standards or
criteria for membership in a real estate
sales or rental organization because of
race, color, religion, sex, handicap,
familial status, or national origin.

(4) Establishing geographic
boundaries or office location or
residence requirements for access to or
membership or participation in any
multiple listing service, real estate
brokers' organization or other service,
organization or facility relating to the
business of selling or renting dwellings,
because of race, color, religion, sex,
handicap, familial status, or national
origin.

Subpart C—Discrimination in
Residential Real Estate-Related
Transactions

§ 100.110 Discriminatory practices in
residential real estate-related transactions.

(a) This subpart provides the
Department's interpretation of the
conduct that is unlawful housing
discrimination under section 805 of the
Fair Housing Act.

(b) It shall be unlawful for any person
or other entity whose business includes
engaging in residential real estate-
related transactions to discriminate
against any person in making available
such a transaction, or in the terms or
conditions of such a transaction,
because of race, color, religion, sex,
handicap, familial status, or national
origin.

§100.115 Residential real estate-related
transactions.

The term residential “real estate-
related transactions" means:

(a) The making or purchasing of loans
or providing other financial assistance—

(1) For purchasing, constructing,
improving, repairing or maintaining a
dwelling; or

(2) Secured by residential real estate;
or

(b) The selling, brokering or
appraising of residential real property.

§ 100.120 Discrimination in the making of
loans and in the provision of other financial
assistance,

(a) It shall be unlawful for any person
or entity whose business includes
engaging in residential real estate-
related transactions to discriminate
against any person in making available
loans or other financial assistance for a
dwelling, or which is or is to be secured
by a dwelling, because of race, color,
religion, sex, handicap, familial status,
or national origin.

(b) Prohibited practices under this
section include, but are not limited to,
failing or refusing to provide to any
person, in connection with a residential
real estate-related transaction,
information regarding the availability of
loans or other financial assistance,
application requirements, procedures or
standards for the review and approval
of loans or financial assistance, or
providing information which is
inaccurate or different from that
provided others, because of race, color,
religion, sex, handicap, familial status,
or national origin.

§ 100.125 Discrimination in the purchasing
of loans.

(a) It shall be unlawful for any person
or entity engaged in the purchasing of
loans or other debts or securities which
support the purchase, construction,
improvement, repair or maintenance of a
dwelling, or which are secured by
residential real estate, to refuse to
purchase such loans, debts, or securities,
or to impose different terms or
conditions for such purchases, because
of race, color, religion, sex, handicap,
familial status, or national origin.
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(b) Unlawful conduct under this
section includes, but is not limited to:

(1) Purchasing loans or other debts or
securities which relate to, or which are
secured by dwellings in certain
communities or neighborhoods but not
in others because of the race, color,
religion, sex, handicap, familial status,
or national origin of persons in such
neighborhoods or communities.

(2) Pooling or packaging loans or other
debts or securities which relate to, or
which are secured by, dwellings
differently because of race, color,
religion, sex, handicap, familial status,
or national origin.

(3) Imposing or using different terms
or conditions on the marketing or sale of
securities issued on the basis of loans or
other debts or securities which relate to,
or which are secured by, dwellings
because of race, color, religion, sex,
handicap, familial status, or national
origin.

(c) This section does not prevent
consideration, in the purchasing of
loans, of factors justified by business
necessity, including requirements of
Federal law, relating to a transaction’s
financial security or to protection
against default or reduction of the value
of the security. Thus, this provision
would not preclude considerations
employed in normal and prudent
transactions, provided that no such
factor may in any way relate to race,
color, religion, sex, handicap, familial
status or national origin.

§100.130 Discrimination in the terms and
conditions for making available loans or
other financial assistance.

(a) It shall be unlawful for any person
or entity engaged in the making of loans
or in the provision of other financial
assistance relating to the purchase,
construction, improvement, repair or
maintenance of dwellings or which are
secured by residential real estate to
impose different terms or conditions for
the availability of such loans or other
financial assistance because of race,
color, religion, sex, handicap, familial
status, or national origin.

(b) Unlawful conduct under this
section includes, but is not limited to:

(1) Using different policies, practices
or procedures in evaluating or in
determining creditworthiness of any
person in connection with the provision
of any loan or other financial assistance
for a dwelling or for any loan or other
financial assistance which is secured by
residential real estate because of race,
color, religion, sex, handicap, familial
status, or national origin.

(2) Determining the type of loan or
other financial assistance to be provided
with respect to a dwelling, or fixing the

amount, interest rate, duration or other
terms for a loan or other financial
assistance for a dwelling or which is
secured by residential real estate,
because of race, color, religion, sex,
handicap, familial status, or national
origin.

§ 100.135 Unlawful practices in the selling,
brokering, or appraising of residential real
property.

(a) It shall be unlawful for any person
or other entity whose business includes
engaging in the selling, brokering or
appraising of residential real property to
discriminate against any person in
making available such services, or in the
performance of such services, because
of race, color, religion, sex, handicap,
familial status, or national origin.

(b) For the purposes of this section,
the term appraisal means an estimate or
opinion of the value of a specified
residential real property made in a
business context in connection with the
sale, rental, financing or refinancing of a
dwelling or in connection with any
activity that otherwise affects the
availability of a residential real estate-
related transaction, whether the
appraisal is oral or written, or
transmitted formally or informally. The
appraisal includes all written comments
and other documents submitted as
support for the estimate or opinion of
value. 3

(c) Nothing in this section prohibits a
person engaged in the business of
making or furnishing appraisals of
residential real property from taking into
consideration factors other than race,
color, religion, sex, handicap, familial
status, or national origin.

(d) Practices which are unlawful
under this section include, but are not
limited to, using an appraisal of
residential real property in connection
with the sale, rental, or financing of any
dwelling where the person knows or
reasonably should know that the
appraisal improperly takes into
consideration race, color, religion, sex,
handicap, familial status, or national
origin.

Subpart D—Prohibition Against
Discrimination Because of Handicap

§ 100.200 Purpose.

The purpose of this subpart is to
effectuate sections 6 (a) and (b) and 15
of the Fair Housing Amendments Act of
1988.

§ 100.201 Definitions.

As used in this subpart:

“Accessible"”, when used with respect
to the public and common use areas of a
building containing covered multifamily
dwellings, means that the public or

common use areas of the building can be
approached, entered, and used by
individuals with physical handicaps.
The phrase “readily accessible to and
usable by" is synonymous with
accessible. A public or common use area
that complies with the appropriate
requirements of ANSI A117.1-1986 or a
comparable standard is “accessible”
within the meaning of this paragraph.

*Accessible route" means a
continuous unobstructed path
connecting accessible elements and
spaces in a building or within a site that
can be negotiated by a person with a
severe disability using a wheelchair and
that is also safe for and usable by
people with other disabilities. Interior
accessible routes may include corridors,
floors, ramps, elevators and lifts.
Exterior accessible routes may include
parking access aisles, curb ramps,
walks, ramps and lifts. A route that
complies with the appropriate
requirements of ANSI A117.1-1986 or a
comparable standard is an “accessible
route”,

“ANSI A117.1-1986" means the 1986
edition of the American National
Standard for buildings and facilities
providing accessibility and usability for
physically handicapped people. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51. Copies may be
obtained from American National
Standards Institute, Inc., 1430
Broadway, New York, New York 10018.
Copies may be inspected at the
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Room 10276, Washington, D.C,, or at the
Office of the Federal Register, 1100 L
Street, N.W., Room 8401, Washington,
D.C.

“Building” means a structure, facility
or portion thereof that contains or
serves one or more dwelling units.

“Building entrance on an accessible
route” means an accessible entrance to
a building that is connected by an
accessible route to public transportation
stops, to accessible parking and
passenger loading zones, or to public
streets or sidewalks, if available. A
building entrance that complies with
ANSI A117.1-1986 or a comparable
standard complies with the
requirements of this paragraph.

“Common use areas'' means rooms,
spaces or elements inside or outside of a
building that are made available for the
use of residents of a building or the
guests thereof. These areas include

. hallways, lounges, lobbies. laundry

rooms, refuse rooms, mail rooms,
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recreational areas and passageways
among and between buildings.

“Controlled substance' means any
drug or other substance, or immediate
precursor included in the definition in
section 102 of the Controlled Substances
Act (21 U.S.C. 802).

“Covered multifamily dwellings"
means buildings consisting of 4 or more
dwelling units if such buildings have one
or more elevators; and ground floor
dwelling units in other buildings
consisting of 4 or more dwelling units.

“Dwelling unit'' means a single unit of
residence for a family or one or more
persens. Examples of dwelling units
include: a single family home; an
apartment unit within an apartment
building; and in other types of dwellings
in which sleeping accommodations are
previded but toileting or cooking
facilities are shared by occupants of
more than one room or portion of the
dwelling, rooms in which people sleep.
Examples of the latter include dormitory
rooms and sleeping accommodations in
shelters intended for occupancy as a
residence for homeless persons.

“Entrance” means any access point to
a building or portion of a building used
by residents for the purpose of entering.

“Exterior” means all areas of the
premises outside of an individual
dwelling unit.

“First occupaney” means a building
that has never before been used for any
purpose.

“Ground floor” means a floor of a
building with a building entrance on an
accessible route. A building may have
more than one ground floor.

"Handicap' means, with respect to a
person, a physical or mental impairment
which substantially limits one or more
major life activities; a record of such an
impairment; or being regarded as having
such an impairment. This term does not
include current, illegal use of or
addiction to a controlled substance. For
purposes of this part, an individual shall
not be considered to have a handicap
solely because that individual is a
transvestite. As used in this definition:

(a) “Physical or mental impairment"
includes:

(1) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; disgestive; genito-urinary;
hemic and lymphatic; skin; and
endocrine; or

(2) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning

disabilities. The term “physical or
mental impairment” includes, but is not
limited to, such diseases and conditions
as orthopedic, visual, speech and
hearing impairments, cerebral palsy,
autism, epilepsy, museular dystrophy,
multiple sclerosis, cancer, heart disease,
diabetes, Human Immunodeficiency
Virus infection, mental retardation,
emotional illness, drug addiction (other
than addiction caused by current, illegal
use of a controlled substance) and
alcoholism.

(b) "Major life activities”” means
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning and working:

(c) “Has a record of such an
impairment” means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

{d) "Is regarded as having an,
impairment’ means:

(1) Has a physical or mental
impairment that does not substantially
limit one or more major life activities
but that is treated by another person as
constituting such a limitation;

(2) Has a physical or mental
impairment that substantially limits one
or more major life activities only as a
result of the attitudes of other toward
such impairment; or

(8) Has none of the impairments
defined in paragraph (a) of this
definition but is treated by another
person as having such an impairment.

“Interior"” means the spaces, parts,
components or elements of an individual
dwelling unit.

“Modification” means any change to
the public or common use areas of a
building or any change to a dwelling
unit.

“Premises" means the interior or
exterior spaces, parts, components or
elements of a building, including
individual dwelling units and the public
and common use areas of a building.

“Public use areas" means interior or
exterior rooms or spaces of a building
that are made available to the general
public. Public use may be provided at a
building that is privately or publicly
owned.

“Site" means a parcel of land
bounded by a property line or a
designated portion of a public right or
way.

§ 100.202 General prohibitions against
discrimination because of handicap.

(a) It shall be unlawful to discriminate

in the sale or rental, or to otherwise
make unavailable or deny, a dwelling to

any buyer or renter because of a
handicap of—

(1) That buyer or renter;

(2) A person residing in or intending to
reside in that dwelling after it is so sold,
rented, or made available; or

(3) Any person associated with that
person.

(b) It shall be unlawful to discriminate
against any person in the terms,
conditions, or privileges of the sale or
rental of a dwelling, orin the provision
of services or facilities in connection
with such dwelling, because of a
handicap of—

(1) That buyer or renter;

(2) A person residing in or intending to
reside in that dwelling after it is so sold,
rented, or made available; or

(3) Any person associated with that
person.

(c) It shall be unlawful to make an
inquiry to determine whether an
applicant for a dwelling, a person
intending to reside in that dwelling after
it is so sold, rented or made available, or
any person associated with that person,
has a handicap or to make inquiry as to
the nature or severity of a handicap of
such a person. However, this paragraph
does not prohibit the following inquiries,
provided these inquiries are made of all
applicants, whether or not they have
handicaps:

(1) Inquiry into an applicant’s ability
to meet the requirements of ownership
or tenancy;

(2) Inquiry to determine whether an
applicant is qualified for a dwelling
available only to persons with
handicaps or to persons with a
particular type of handicap;

(3) Inquiry to determine whether an
applicant for a dwelling is qualified for a
priority available to persons with
handicaps or to persons with a
particular type of handicap;

(4) Inquiring whether an applicant for
a dwelling is a current illegal abuser or
addict of a controlled substance;

(5) Inquiring whether an applicant has
been convicted of the illegal
manufacture or distribution of a
controlled substance.

(d) Nothing in this subpart requires
that a dwelling be made available to an
individual whose tenancy would
constitute a direct threat to the health or
safety of other individuals or whose
tenancy would result in substantial
physical damage to the property of
others.

§ 100.203 Reasonable modifications of
existing premises.

(a) It shall be unlawful for any person
to refuse to permit, at the expense of a
handicapped person, reasonable
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modifications of existing premises,
occupied or to be occupied by a
handicapped person, if the proposed
modifications may be necessary to
afford the handicapped person full
enjoyment of the premises of a dwelling.
In the case of a rental, the landlord may,
where it is reasonable to do so,
condition permission for a modification
on the renter agreeing to restore the
interior of the premises to the condition
that existed before the modification,
reasonable wear and tear excepted. The
landlord may not increase for
handicapped persons any customarily
required security deposit. However,
where it is necessary in order to ensure
with reasonable certainty that funds will
be available to pay for the restorations
at the end of the tenancy, the landlord
may negotiate as part of such a
restoration agreement a provision
requiring that the tenant pay into an
interest bearing escrow account, over a
reasonable period, a reasonable amount
of money not to exceed the cost of the
restorations. The interest in any such
account shall accrue to the benefit of the
tenant.

(b) A landlord may condition
permission for a modification on the
renter providing a reasonable
description of the proposed
modifications as well as reasonable
assurances that the work will be done in
a workmanlike manner and that any
required building permits will be
obtained.

(c) The application of paragraph (a) of
this section may be illustrated by the
following examples:

Example (1): A tenant with a handicap
asks his or her landlord for permission to
install grab bars in the bathroom at his or her
own expense. It is necessary to reinforce the
walls with blocking between studs in order to
affix the grab bars. It is unlawful for the
landlord to refuse to permit the tenant, at the
tenant's own expense, from making the
modifications necessary to add the grab bars.
However, the landlord may condition
permission for the modification on the tenant
agreeing to restore the bathroom to the
condition that existed before the
modification, reasonable wear and tear
excepted. It would be reasonable for the
landlord to require the tenant to remove the
grab bars at the end of the tenancy. The
landlord may also reasonably require that the
wall to which the grab bars are to be
attached be repaired and restored to its
original condition, reasonable wear and tear
excepted, However, it would be unreasonable
for the landlord to require the tenant to
remove the blocking, since the reinforced
walls will not interfere in any way with the
landlord’s or the next tenant's use and
enjoyment of the premises and may be
needed by some future tenant.

Example (2): An applicant for rental
housing has a child who uses a wheelchair.

The bathroom door in the dwelling unit is too
narrow to permit the wheelchair to pass. The
applicant asks the landlord for permission to
widen the doorway at the applicant's own
expense. It is unlawful for the landlord to
refuse to permit the applicant to make the
modification. Further, the landlord may not,
in usual circumstances, condition permission
for the modification on the applicant paying
for the doorway to be narrowed at the end of
the lease because a wider doorway will not
interfere with the landlord’s or the next
tenant’s use and enjoyment of the premises.

§ 100.204 Reasonable accommodations.

(a) It shall be unlawful for any person
to refuse to make reasonable
accommodations in rules, policies,
practices, or services, when such
accommodations may be necessary to
afford a handicapped person equal
opportunity to use and enjoy a dwelling
unit, including public and common use
areas.

(b) The application of this section may
be illustrated by the following examples:

Example (1): A blind applicant for rental
housing wants live in a dwelling unit with a
seeing eye dog. The building has a "no pets”
policy. It is a violation of § 100.204 for the
owner or manager of the apartment complex
to refuse to permit the applicant to live in the
apartment with a seeing eye dog because,
without the seeing eye dog, the blind person
will not have an equal opportunity to use and
enjoy a dwelling.

Example (2): Progress Gardens is a 300 unit
apartment complex with 450 parking spaces
which are available to tenants and guests of
Progress Gardens on a “first come first
served” basis. John applies for housing in
Progress Gardens. John is mobility impaired
and is unable to walk more than a short
distance and therefore requests that a
parking space near his unit be reserved for
him so he will not have to walk very far to
get to his apartment. It is a violation of
§ 100.204 for the owner or manager of
Progress Gardens to refuse to make this
accommodation. Without a reserved space,
John might be unable to live in Progress
Gardens at all or, when he has to park in a
space far from his unit, might have great
difficulty getting from his car to his apartment
unit. The accommodation therefore is
necessary to afford John an equal opportunity
to use and enjoy a dwelling. The
accommodation is reasonable because it is
feasible and practical under the
circumstances.

§ 100.205 Design and construction
requirements.

{a) Covered multifamily dwellings for
first occupancy after March 13, 1991
shall be designed and constructed to
have at least one building entrance on
an accessible route unless it is
impractical to do so because of the
terrain or unusual characteristics of the
site. For purposes of this section, a
covered multifamily dwelling shall be
deemed to be designed and constructed

for first occupancy on or before March
13, 1991 if they are occupied by that date
or if the last building permit or renewal
thereof for the covered multifamily
dwellings is issued by a State, County or
local government on or before January
13, 1990. The burden of establishing
impracticality because of terrain or
unusual site characteristics is on the
person or persons who designed or
constructed the housing facility.

(b) The application of paragraph (a) of
this section may be illustrated by the
following examples:

Example (1): A real estate developer plans
to construct six covered multifamily dwelling
units on a site with a hilly terrain. Because of
the terrain, it will be necessary to climb a
long and steep stairway in order to enter the
dwellings. Since there is no practical way to
provide an accessible route to any of the
dwellings, one need not be provided.

Example (2): A real estate developer plans
to construct a building consisting of 10 units
of multifamily housing on a waterfront site
that floods frequently. Because of this
unusual characteristic of the site, the builder
plans to construct the building on stilts. It is
customary for housing in the geographic area
where the site is located to be built on stilts.
The housing may lawfully be constructed on
the proposed site on stilts even though this
means that there will be no practical way to
provide an accessible route to the building
entrance.

Example (3): A real estate developer plans
to construct a multifamily housing facility on
a particular site. The developer would like
the facility to be built on the site to contain
as many units as possible. Because of the
configuration and terrain of the site, it is
possible to construct a building with 105 units
on the site provided the site does not have an
accessible route leading to the building
entrance. It is also possible to construct a
building on the site with an accessible route
leading to the building entrance. However,
such a building would have no more than 100
dwelling units. The building to be constructed
on the site must have a building entrance on
an accessible route because it is not
impractical to provide such an entrance
because of the terrain or unusual
characteristics of the site.

(c) All covered multifamily dwellings
for first occupancy after March 13, 1991
with a building entrance on an
accessible route shall be designed and
constructed in such a manner that—

(1) The public and common use areas
are readily accessible to and usable by
handicapped persons;

(2) All the doors designed to allow
passage into and within all premises are
sufficiently wide to allow passage by
handicapped persons in wheelchairs:
and

(3) All premises within covered
multifamily dwelling units contain the
following features of adaptable design:
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(i) An accessible route into and
through the covered dwelling unit;

(i) Light switches, electrical outlets,
thermostats, and other environmental
controls in accessible locations;

(iii) Reinforcements in bathroom walls
to allow later installation of grab bars
around the toilet, tub, shower, stall and
shower seat, where such facilities are
provided; and

(iv) Usable kitchens and bathrooms
such that an individual in a wheelchair
can maneuver about the space.

(d) The application of paragraph (c) of
this section may be illustrated by the
following examples:

Example (1): A developer plans to
construct a 100 unit condominivm apariment
building with one elevator. In accordance
with paragraph (a), the building has at least
one accessible route leading to an accessible
entrance. All 100 units are covered
multifamily dwelling units and they all must
be designed and constructed so that they
comply with the accessibility requirements of
paragraph (c) of this section.

Example (2): A developer plans to
construct 30 garden apartments in a three
story building. The building will not have an
elevator. The building will have one
accessible entrance which will be on the first
floor. Since the building does not have an
elevator, only the “ground floor” units are
covered multifamily units. The “ground floor”
is the first floor because that is the floor that
has an accessible entrance. All of the
dwelling units on the first floor must meet the
accessibility requirements of paragraph (c) of
this section and must have access to at least
one of each type of public or common use
area available for residents in the building.

(e) Compliance with the appropriate
requirements of ANSI A117.1-1986
suffices to satisfy the requirements of
paragraph (c)(3) of this section.

(f) Compliance with a duly enacted
law of a State or unit of general local
government that includes the
requirements of paragraphs (a) and (c)
of this section satisfies the requirements
of paragraphs (a] and (c) of this section.

(g)(1) It is the policy of HUD to
encourage States and units of general
local government to include, in their
existing procedures for the review and
approval of newly constructed covered
multifamily dwellings, determinations as
to whether the design and construction
of such dwellings are consistent with
paragraphs (a) and (c) of this section.

(2) A State or unit of general local
government may review and approve
newly constructed multifamily dwellings
for the purpose of making
determinations as to whether the
requirements of paragraphs (a) and (c)
of this section are met.

{h) Determinations of compliance or
noncompliance by a State or a unit of
general local government under

paragraph (f) or (g) of this section are
not conclusive in enforcement
proceedings under the Fair Housing
Amendments Act.

(i) This subpart does not invalidate or
limit any law of a State or political
subdivision of a State that requires
dwellings to be designed and
constructed in a manner that affords
handicapped persons greater access
than is required by this subpart.

Subpart E—Housing for Older Persons

§100.300 Purpose.

The purpose of this subpart is to
effectuate the exemption in the Fair
Housing Amendments Act of 1988 that
relates to housing for older persens.

§ 100.301 Exemption.

(a) The provisions regarding familial
status in this part do not apply to
housing which satisfies the requirements
of §§ 100.302, 100.303 or § 100.304.

(b) Nothing in this part limits the
applicability of any reasonable local,
State, or Federal restrictions regarding
the maximum number of occupants
permitted to occupy a dwelling.

§ 100.302 State and Federal elderly
housing programs.

The provisions regarding familial
status in this part shall not apply to
housing provided under any Federal or
State program that the Secretary
determines is specifically designed and
operated to assis! elderly persons, as
defined in the State or Federal program.

§ 100.303 62 or over housing.

(a) The provisions regarding familial
status in this part shall not apply to
housing intended for, and solely
occupied by, persons 62 years of age or
older. Housing satisfies the
requirements of this section even
though:

(1) There are persons residing in such
housing on September 13, 1988 who are
under 62 years of age, provided that all
new occupants are persons 62 years of
age or older;

(2) There are unoccupied units,
provided that such units are reserved for
occupancy by persons 62 years of age or
over;

(3) There are units eccupied by
employees of the housing (and family
members residing in the same unit) whoe
are under 62 years of age provided they
perform substantial duties directly
related to the management or
maintenance of the housing.

(b) The fellowing examples illustrate
the application of paragraph (a) of this
section:

Example (1): john and Mary apply for
housing at the Vista Heights apartment

complex which is an elderly housing complex
operated for persons 62 years of age or older.
John is 62 years of age. Mary is 59 years of
age. If Vista Heights wishes to retain its “62
or over” exemption it must refuse to rent to
John and Mary because Mary is under 62
years of age. However, if Vista Heights does
rent to John and Mary, it might qualify for the
"5 or over" exemption in § 100:304.

Exampie (2): 'The Blueberry Hill retirernent
communiiy has 100 dwelling units. On
September 13, 1988, 15 units were vacant and
35 units were occupied with at least one
person who is under 62 years of age. The
remaining 50 units were occupied by persons
who were all 62 years of age or older.

Blueberry Hill can qualify for the 62 orover™

exemplion as long as all units that were
occupied after September 13, 1988 are
occupied by persons who were 62 years of
age or older. The people under 62 in the 35
units previously described need not be
required to leave for Blueberry Hill to qualify
for the “62 or over” exemption.

§100.304 55 or over housing.

{a] The provisions regarding familial
status shall not apply to housing
intended and operated for occupancy by
at least one person 55 years of age or
older per unit, Provided That the
housing satisfies the requirements of
§ 100.304 (b)(1) or (b)(2) and the
requirements of § 100.304(c).

(b)(1) The housing facility has
significant facilities and services
specifically designed to meet the
physical er social needs of older
persons. “'Significant facilities and
services specifically designed to meet
the physical or social needs of older
persons” include, but are not limited to,
social and recreational programs,
continuing education, information and
counseling, recreational, homemaker,
outside maintenance and referral
services, an accessible physical
environment, emergency and preventive
health care of programs, congregate
dining facilities, transportation to
facilitate access to social services, and
services designed to encourage and
assist residents to use the services and
facilities available to them (the housing
facility need not have all of these
features to qualify for the exemption
under this subparagraph); or

(2) It is not practicable to provide
significant facilities and services
designed to meet the physical or sacial
needs of older persons and the housing
facility is necessary to provide
important housing oppertunities for
older persons. In order to satisfy this
paragraph (b)(2) of this section the
owner or manager of the housing facility
must demonstrate through credible and
objective evidence that the provision of
significant facilities and services
designed to meet the physical or social
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needs of older persons would result in
depriving older persons in the relevant
geographic area of needed and desired
housing. The following factors, among
others, are relevant in meeting the
requirements of this paragraph (b)(2) of
this section—

(i) Whether the owner or manager of
the housing facility has endeavored to
provide significant facilities and
services designed to meet the physical
or social needs of older persons either
by the owner or by some other entity.
Demonstrating that such services and
facilities are expensive to provide is not
alone sufficient to demonstrate that the
provision of such services is not
practicable,

(ii) The amount of rent charged, if the
dwellings are rented, or the price of the
dwellings, if they are offered for sale.

(iii) The income range of the residents
of the housing facility.

(iv) The demand for housing for older
persons in the relevant geographic area.
(v) The range of housing choices for
older persons within the relevant

geographic area.

(vi) The availability of other similarly
priced housing for older persons in the
relevant geographic area, If similarly
priced housing for older persons with
significant facilities and services is
reasonably available in the relevant
geographic area then the housing facility
does not meet the requirements of this
paragraph (b)(2) of this section.

(vii) The vacancy rate of the housing
facility.

(c)(1) At least 80% of the units in the
housing facility are occupied by at least
one person 55 years of age or older per
unit except that a newly constructed
housing facility for first occupancy after
March 12, 1989 need not comply with
this paragraph (c)(1) of this section until
25% of the units in the facility are
occupied; and

(2) The owner or manager of a housing
facility publishes and adheres to
policies and procedures which
demonstrate an intent by the owner or
manager to provide housing for persons
55 years of age or older. The following
factors, among others, are relevant in
determining whether the owner or
manager of a housing facility has
complied with the requirements of this
paragraph (c)(2) of this section:

(i) The manner in which the housing
facility is described to prospective
residents.

(ii) The nature of any advertising
designed to attract prospective
residents.

(iii) Age verification procedures.
(iv) Lease provisions.
(v) Written rules and regulations.

(vi) Actual practices of the owner or
manager in enforcing relevant lease
provisions and relevant rules or
regulations.

(d) Housing satisfies the requirements
of this section even though:

(1) On September 13, 1988, under 80%
of the occupied units in the housing
facility are occupied by at least one
person 55 years of age or older per unit,
provided that at least 80% of the units
that are occupied by new occupants
after September 13, 1988 are occupied by
at least one person 55 years of age or
older.

(2) There are unoccupied units,
provided that at least 80% of such units
are reserved for occupancy by at least
one person 55 years of age or over.

(3) There are units occupied by
employees of the housing (and family
members residing in the same unit) who
are under 55 years of age provided they
perform substantial duties directly
related to the management or
maintenance of the housing.

(e) The application of this section may
be illustrated by the following examples:

Example 1: A. John and Mary apply for
housing at the Valley Heights apartment
complex which is a 100 unit housing complex
that is operated for persons 55 years of age or
older in accordance with all the requirements
of this section. John is 56 years of age. Mary
is 50 years of age. Eighty (80) units are
occupied by at least one person who is 55
vears of age or older. Eighteen (18) units are
occupied exclusively by persons who are
under 55. Among the units occupied by new
occupants after September 13, 1988 were 18
units occupied exclusively by persons who
are under 55. Two (2) units are vacant. At the
time John and Mary apply for housing, Valley
Heights qualifies for the *'55 or over”
exemption because 82% of the occupied units
(80/98) at Valley Heights are occupied by at
least one person 55 years old or older. If John
and Mary are accepted for occupancy. then
81 out of the 99 occupied units (82%) will be
occupied by at least one person who is 55
years of age or older and Valley Heights will
continue to gualify for the “55 or over”
exemption.

B. If only 78 out of the 98 occupied units
had been occupied by at least one person 55
years of age or older, Valley Heights would
still qualify for the exemption, but could not
rent to John or Mary if they were both under
55 without losing the exemption.

Example 2: Green Meadow is a 1,000 unit
retirement community that provides
significant facilities and services specifically
designed to meet the physical or social needs
of older persans. On September 13, 1988,
Green Meadow published and thereafter
adhered to policies and procedures
demonstrating an intent to provide housing
for persons 55 years of age or older. On
September 13, 1988, 100 units were vacant
and 300 units were occupied only by people
who were under 55 years old. Consequently,
on September 13, 1988 67% of the Green
Meadow's occupied units (600 out of 900)

were occupied by at at least one person 55
years of age or older. Under paragraph (d)(1)
of this section, Green Meadow qualifies for
the "'55 or over™ exemption even though, on
September 13, 1988, under 80% of the
occupied units in the housing facility were
occupied by at least one person 55 years of
age or older per unit, provided that at least
80% of the units that were occupied after
September 13, 1988 are occupied by at least
one person 55 years of age or older. Under
paragraph (d) of this section, Green Meadow
qualifies for the "55 or over" exemption, even
though it has unoecupied units, provided that
at least 80% of its unoccupied units are
reserved for occupancy by at least one
person 55 years of age or over.

Example 3: Waterfront Gardens is a 200
unit housing facility to be constructed after
March 12, 1989. The owner and manager of
Waterfront Gardens intends to operate the
new facility in accordance with the
requirements of this section. Waterfront
Gardens need not comply with the
requirement in paragraph (c)(1) of this section
that at least 80% of the occupied units be
occupied by at least one person 55 years of
age or older per unit unti/ 50 units (25%) are
occupied. When the 50th unit is occupied,
then 80% of the 50 occupied units (ie., 40
units) must be occupied by at least one
person who is 55 years of age or older for
Waterfront Gardens to qualify for the “55 or
over" exemption.

Subpart F—Interference, Coercion or
Intimidation

§ 100.400 Prohibited interference,
coercion or intimidation.

(a) This subpart provides the
Department’s interpretation of the
conduct that is unlawful under section
818 of the Fair Housing Act.

(b) It shall be unlawful to coerce,
intimidate, threaten, or interfere with
any person in the exercise or enjoyment
of, or on account of that person having
exercised or enjoyed, or on account of
that person having aided or encouraged
any other person in the exercise or
enjoyment of, any right granted or
protected by this part.

(c) Conduct made unlawful under this
section includes, but is not limited to,
the following:

(1) Coercing a person, either orally, in
writing, or by other means, to deny or
limit the benefits provided that person
in connection with the sale or rental of a
dwelling or in connection with a
residential real estate-related
transaction because of race, color,
religion, sex, handicap, familial status,
or national origin.

(2) Threatening, intimidating or
interfering with persons in their
enjoyment of a dwelling because of the
race, color, religion, sex, handicap,
familial status, or national origin of such
persons, or of visitors or associates of
such persons.
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(3) Threatening an employee or agent
with dismissal or an adverse
employment action, or taking such
adverse employment action, for any
effort to assist a person seeking access
to the sale or rental of a dwelling or
seeking access to any residential real
estate-related transaction, because of
the race, color, religion, sex, handicap,
familial status, or national origin of that
person or of any person associated with
that person.

(4) Intimidating or threatening any
person because that person is engaging
in activities designed to make other
persons aware of, or encouraging such
other persons to exercise, rights granted
or protected by this part.

(5) Retaliating against any person
because that person has made a
complaint, testified, assisted, or
participated in any manner in a
proceeding under the Fair Housing Act.

4. Part 103 is added to read as follows:

PART 103—FAIR HOUSING—
COMPLAINT PROCESSING

Subpart A—Purpose and Definitions
Sec.
103.1 Purpose and applicability.

103.5 Other civil rights authorities.
102.9 Definitions.

Subpart B—Complaints

103.10 Submission of information.

103.15 Who may file complaints.

103.20 Persons against whom complaints
may be filed.

103.25 Where to file complaints.

103.30 Form and content of complaint.

103.40 Date of filing of complaint.

103.42 Amendment of complaint.

103.45 Service of notice on aggrieved
person.

103.50 Notification of respondent; joinder of
additional or substitute respondents.

103.55 Answer to complaint,

Subpart C—Referral of Complaints to State
and Local Agencies

103.100 Notification and referral to
substantially equivalent State or local
agencies.

103105 Cessation of action on referred
complaints.

103.110 Reactivation of referred complaints.

103.115 Notification upon reactivation.

Subpart D—investigation Procedures

103.200 Investigations.

103.205 Systemic processing.

103.215 Conduct of investigation.

103.220 Cooperation of Federal, State and
local agencies.

103.225 Completion of the investigation.

103.230 Finul investigative report.

Subpart E—Conciliation Procedures

103.300 Conciliation,

103.310 Concilialion agreement.

103.315 Relief sought for aggrieved persons.

103.320 provisions sought for the public
interest.

103.326 Terminatlion of conciliation efforts.
103.330 Prohibitions and requirements with
respect to disclosure of information
obtained during conciliation,
103.335 Review of compliance with

conciliation agreements.

Subpart F—Issuance of Charge

103.400 Reasonable cause determination.

103.405 Issuance of charge.

103.410 Election of civil action or provision
of administrative proceeding.

Subpart G—Prompt Judicial Action
103.500 Prompt judicial action.

Subpart H—Other Action

103.510 Other action by HUD.

103.515 Action by other agencies.
Authority: Title VIIIL, Civil Rights Act of

1968, 42 U.S.C. 3600-3620; section 7(d),

Department of HUD Act, 42 U.S.C. 3535(d).

Subpart A—Purpose and Definitions

§ 103.1 Purpose and applicability.

(a) This part contains the procedures
established by the Department of
Housing and Urban Development for the
investigation and conciliation of
complaints under section 810 of the Fair
Housing Act, 42 U.S.C. 3610.

(b) This part applies to:

(1) Complaints alleging discriminatory
housing practices because of race, color,
religion, sex or national origin; and

(2) Complaints alleging discriminatory
housing practices on account of
handicap or familial status occurring on
or after March 12, 1989.

(c) Part 104 governs the administrative
proceedings before an administrative
law judge adjudicating charges issued
under § 103.405.

(d) The Department will reasonably
accommodate persons with disabilities
who are participants in complaint
processing.

§ 103.5 Other Civil Rights authorities.

In addition to the Fair Housing Act,
other civil rights authorities may be
applicable in a particular case. Thus,
where a person charged with a
discriminatory housing practice in a
complaint filed under section 810 of the
Fair Housing Act is also prohibited from
engaging in similar practices under Title
VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d-2000d-5), section 109 of the
Housing and Community Development
Act of 1974 (42 U.S.C. 5309), Executive
Order 11063 of November 20, 1962, on
Equal Opportunity in Housing (27 FR
11527-11530, November 24, 1962),
section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794), the Age
Discrimination Act (42 U.S.C. 6101) or
other applicable law, the person may
also be subject to action by HUD or
other Federal agencies under the rules,
regulations, and procedures prescribed

under Title VI (24 CFR Parts 1 and 2,
section 109 (24 CFR 570.602)), Executive
Order 11063 (24 CFR Part 107), section
504 (24 CFR Part 8), or other applicable
law.

§ 103.9 Definitions.

As used in this part,

Aggrieved person includes any person
who:

(a) Claims {o have been injured by a
discriminatory housing practice; or

(b) Believes that such person will be
injured by a discriminatory housing
practice that is about to occur.

Assistant Secretary means the
Assistant Secretary for Fair Housing
and Equal Opportunity in HUD.

Attorney General means the Attorney
General of the United States.

Complainant means the person
(including the Assistant Secretary) who
files a complaint under this part.

Conciliation means the attempted
resolution of issues raised by a
complaint, or by the investigation of a
complaint, through informal negotiations
involving the aggrieved person, the
respondent, and the Assistant Secretary.

Conciliation agreement means a
written agreement setting forth the
resolution of the issues in conciliation.

Discriminatory housing practice
means an act that is unlawful under
section 804, 805, 806 or 818 of the Fair
Housing Act, as described in Part 100.

Dwelling means any building,
structure, or portion thereof which is
occupied as, or designed or intended for
occupancy as, a residence by one or
more families, or any vacant land which
is offered for sale or lease for the
construction or location thereon of any
such building, structure, or portion
thereof.

Fair Housing Act means Title VIII of
the Civil Rights Act of 1968, 42 U.S.C.
3600-3620.

General Counsel means the General
Counsel of HUD.

HUD means the United States
Department of Housing and Urban
Development.

Person includes one or more
individuals, corporations, partnerships,
associations, labor organizations, legal
representatives, mutual companies,
joint-stock companies, trusts,
unincorporated organizations, trustees,
trustee in cases under Title 11 of the
United States Code, receivers and
fiduciaries.

Personal service means handing a
copy of the document to the person to be
served or leaving a copy of the
document with a person of suitable age
and discretion at the place of business,
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residence or usual place of abode of the
person to be served.

Receipt of notice means the day that
personal service is completed by
handing or delivering a copy of the
document to an appropriate person or
the date that a document is delivered by
certified mail.

Respondent means:

(a) The person or other entity accused
in a complaint of a discriminatory
housing practice; and

(b) Any other person or entity
identified in the course of investigation
and notified as required under § 103.50.

State means any of the several States,
the District of Columbia, the
Commonwealth of Puerto Rico, or any of
the territories and possessions of the
United States.

Substantially equivalent State or
local agency means a State or local
agency certified by HUD under 24 CFR
Part 115 (including agencies certified for
interim referrals).

To rent includes to lease, to sublease,
to let, and otherwise to grant for
consideration the right to occupy
premises not owned by the occupant.

Subpart B—Compiaints

§103.10 Submission of information.

(a) The Assistant Secretary will
receive information concerning alleged
discriminatory housing practices from
any person. Where the information
constitutes a complaint within the
meaning of the Fair Housing Act and
this part and is furnished by an
aggrieved person, it will be considered
to0 be filed under § 103.40. Where
additional information is required for
purposes of perfecting a complaint
under the Fair Housing Act, HUD will
advise what additional information is
needed and will provide appropriate
assistance in the filing of the complaint.

(b) HUD may also concurrently
initiate compliance reviews under other
appropriate civil rights authorities, such
as E.O. 11063 on Equal Opportunity in
Housing, Title VI of the Civil Rights Act
of 1964, section 109 of the Housing and
Community Development Act of 1974,
section 504 of the Rehabilitation Act of
1973 or the Age Discrimination Act (42
U.S.C. 6101). The information may also
be made available to any other Federal,
State or local agency having an interest
in the matter. In making available such
information, steps will be taken to
protect the confidentiality of any
informant or complainant where desired
by the informant or complainant.

§103.15 Who may file complaints.

Any aggrieved person or the Assistant
Secretary may file a complaint no later
than one year after an alleged
discriminatory housing practice has

occurred or terminated. The complaint
may be filed with the assistance of an
authorized representative of an
aggrieved person, including any
organization acting on behalf of an
aggrieved person.

§ 103.20 Persons against whom
complaints may be filed.

(a) A complaint may be filed against
any person alleged to be engaged, to
have engaged, or to be about to engage,
in a discriminatory housing practice.

(b) A complaint may also be filed
against any person who directs or
controls, or has the right to direct or
control, the conduct of another person
with respect to any aspect of the sale,
rental, advertising or financing of
dwellings or the provision of brokerage
services relating to the sale or rental of
dwellings if that other person, acting
within the scope of his or her authority
as employee or agent of the directing or
controlling person, is engaged, has
engaged, or is about to engage, in a
discriminatory housing practice.

§ 103.25 Where to file complaints.

(a)(1) Aggrieved persons may file
complaints in person with, or by mail to:
Fair Housing, Department of Housing
and Urban Development, Washington
DC 20410, or any HUD Office. A list of
Regional Offices (with addresses and
areas of jurisdiction) and Field Offices
(with addresses) is contained in an
appendix to this part.

(2) Aggrieved persons may provide
information to be contained in a
complaint by telephone to any Regional
or Field Office of HUD. HUD will reduce
information provided by telephone to
writing on the prescribed complaint
form and send the form to the aggrieved
person to be signed and affirmed as
provided in § 103.30(a).

(3) Complaints may be filed in person
or by mail with any substantially
equivalent State or local agency.
Complaints filed with a substantially
equivalent State or local agency will be
considered to be complaints dual filed
with the agency under its own law, and
with HUD under the Fair Housing Act.

(b) Generally, complaints will be
processed through HUD's Regional
Administrator having jurisdiction in the
State in which the alleged
discriminatory housing practice
occurred, However, where a complaint
has been identified for systemic
processing under § 103.205, that
complaint may be processed in the
Office of the Assistant Secretary in
Washington, DC.

§ 103.30 Form and content of complaint.

(a) Each complaint must be in writing
and must be signed and affirmed by the
aggrieved person filing the complaint or,

if the complaint is filed by HUD, by the
Assistant Secretary. The signature and
affirmation may be made at any time
during the investigation. The affirmation
shall state: "I declare under penalty of
perjury that the foregoing is true and
correct.”

(b) The Assistant Secretary may
require complaints to be made on
prescribed forms. Complaint forms will
be available in any HUD office or in any
substantially equivalent State or local
agency. Notwithstanding any
requirement for use of a prescribed
form, HUD will accept any written
statement which substantially sets forth
the allegations of a discriminatory
housing practice under the Fair Housing
Act (including any such statement filed
with a substantially equivalent State or
local agency]) as a Fair Housing Act
complaint. Personnel in these offices
will provide appropriate assistance in
filling out forms and in filing a
complaint.

(c) Each complaint must contain
substantially the following information:

(1) The name and address of the
aggrieved person.

{2) The name and address of the
respondent.

(3) A description and the address of
the dwelling which is involved, if
appropriate.

{4) A concise statement of the facts,
including pertinent dates, constituting
the alleged discriminatory housing
practice.

§ 103.40 Date of filing of complaint.

(a) Except as provided in paragraph
(b) of this section, a complaint is filed
when it is received by HUD, or dual
filed with HUD through a substantially
equivalent State or local agency, in a
form that reasonably meets the
standards of § 103.30.

(b) The Assistant Secretary may
determine that a complaint is filed for
the purposes of the one-year period for
the filing of complaints, upon the
submission of written information
(including information provided by
telephone and reduced to writing by an
employee of HUD) identifying the
parties and describing generally the
alleged discriminatory housing practice.

(c) Where a complaint alleges a
discriminatory housing practice that is
continuing, as manifested in a number of
incidents of such conduct, the complaint
will be timely if filed within one year of
the last alleged occurrence of that
practice.

§ 103.42 Amendment of complaint.

Complaints may be reasonably and
fairly amended at any time. Such
amendments may include, but are not
limited to: amendments to cure technical
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defects or omissions, including failure to
sign or affirm a complaint, to clarify or
amplify the allegations in a complaint,
or to join additional or substitute
respondents. Except for the purposes of
notifying respondents under § 103.50,
amended complaints will be considered
as having been made as of the original
filing date.

§ 103.45 Service of notice on aggrieved
person.

Upon the filing of a complaint, the
Assistant Secretary will notify, by
certified mail or personal service, each
aggrieved person on whose behalf the
complaint was filed. The notice will:

(a) Acknowledge the filing of the
complaint and state the date that the
complaint was accepted for filing.

(b) Include a copy of the complaint.

(c) Advise the aggrieved person of the
time limits applicable to complaint
processing and of the procedural rights
and obligations of the aggrieved person
under this part and Part 104.

(d) Advise the aggrieved person of his
or her right to commence a civil action
under section 813 of the Fair Housing
Act in an appropriate United States
District Court, not later than two years
after the occurrence or termination of
the alleged discriminatory housing
practice. The notice will state that the
computation of this two-year period
excludes any time during which a
proceeding is pending under this part or
Part 104 with respect to a complaint or

charge based on the alleged
discriminatory housing practice. The
notice will also state that the time
period includes the time during which an
action arising from a breach of a
conciliation agreement under section
814(b)(2) of the Fair Housing Act is
pending.

(e) Advise the aggrieved person that
retaliation against any person because
he or she made a complaint or testified,
assisted, or participated in an
investigation or conciliation under this
part or an administrative proceeding
under Part 104, is a discriminatory
housing practice that is prohibited under
section 818 of the Fair Housing Act.

§ 103.50 Notification of respondent;
joinder of additional or substitute
respondents.

(a) Within ten days of the filing of a
complaint under § 103.40 or the filing of
an amended complaint under § 103.42,
the Assistant Secretary will serve a
notice on each respondent by certified
mail or by personal service. A person
who is not named as a respondent in a
complaint, but who is identified in the
course of the investigation under
Subpart D of this part as a person who

is alleged to be engaged, to have
engaged, or to be about to engage in the
discriminatory housing practice upon
which the complaint is based may be
joined as an additional or substitute
respondent by service of a notice on the
person under this section within ten
days of the identification.

(b)(1) The notice will identify the
alleged discriminatory housing practice
upon which the complaint is based, and
include a copy of the complaint.

(2) The notice will state the date that
the complaint was accepted for filing.

(3) The notice will advise the
respondent of the time limits applicable
to complaint processing under this part
and of the procedural rights and
obligations of the respondent under this
part and Part 104, including the
opportunity to submit an answer to the
complaint within 10 days of the receipt
of the notice.

(4) The notice will advise the
respondent of the aggrieved person's
right to commence a civil action under
section 813 of the Fair Housing Act in an

appropriate United States District Court,
not later than two years after the
occurrence or termination of the alleged
discriminatory housing practice. The
notice will state that the computation of
this two-year period excludes any time
during which a proceeding is pending
under this part or Part 104 with respect
to a complaint or charge based on the
alleged discriminatory housing practice.
The notice will also state that the time
period includes the time during which an
action arising from a breach of a
conciliation agreement under section
814(b)(2) of the Fair Housing Act is
pending.

(5) If the person is not named in the
complaint, but is being joined as an
additional or substitute respondent, the
notice will explain the basis for the
Assistant Secretary's belief that the
joined person is properly joined as a
respondent.

(6) The notice will advise the
respondent that retaliation against any
person because he or she made a
complaint or testified, assisted or
participated in an investigation or
conciliation under this part or an
administrative proceeding under Part
104, is a discriminatory housing practice
that is prohibited under section 818 of
the Fair Housing Act.

§ 103.55 Answer to complaint.

(a) The respondent may file an
answer not later than ten days after
receipt of the notice described in
§ 103.50. The respondent may assert any
defense that might be available to a
defendent in a court of law. The answer
must be signed and affirmed by the

respondent, The affirmation must state:
“I declare under penalty of perjury that
the foregoing is true and correct.”

(b) An answer may be reasonably and
fairly amended at any time with the
consent of the Assistant Secretary,

Subpart C—Referral of Complaints to
State and Local Agencies

§ 103.100 Notification and referral to
substantially equivalent State or local
agencies.

(a) Whenever a complaint alleges a
discriminatory housing practice that is
within the jurisdiction of a substantially
equivalent State or local agency and the
agency is certified or may accept interim
referrals under 24 CFR Part 115 with
regard to the alleged discriminatory
housing practice, the Assistant
Secretary will notify the agency of the
filing of the complaint and refer the
complaint to the agency for further
processing before HUD takes any action
with respect to the complaint. The
Assistant Secretary will notify the State
or local agency of the referral by
certified mail.

(b) The Assistant Secretary will notify
the aggrieved person and the
respondent, by certified mail or personal
service, of the notification and referral
under paragraph (a) of this section. The
notice will advise the aggrieved person
and the respondent of the aggrieved
person's right to commence a civil
action under section 813 of the Fair
Housing Act in an appropriate United
States District Court, not later than two
years after the occurrence or
termination of the alleged
discriminatory housing practice. The
notice will state that the computation of
this two-year period excludes any time
during which a proceeding is pending
under this part or Part 104 with respect
to complaint or charge based on the
alleged discriminatory housing practice.
The notice will also state that the time
period includes the time during which an
action arising from a breach of a
conciliation agreement under section
814(b)(2) of the Fair Housing Act is
pending.

§103.105 Cessation of action on referred
complaints.

(a) After a complaint is referred under
§ 103.100, the Assistant Secretary will
take no futher action with respect to the
complaint, except as provided in
§ 103.110.

(b) A referral under § 103.100 does not
prohibit the Assistant Secretary from
taking appropriate action to review or
investigate matters in the complaint that
raise issues cognizable under other civil
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rights authorities applicable to
departmental programs (see § 103.5).

§103.110 Reactivation of referred
complaints.

The Assistant Secretary may
reactivate a complaint referred under
§ 103.100 for processing by HUD if:

(a) The substantially equivalent State
or local agency consents or requests the
reactivation;

(b) The Assistant Secretary
determines that, with respect to the
alleged discriminatory housing practice,
the agency no longer gualifies for
certification as a substantially
equivalent State or local agency and
may not accept interim referrals; or

(c) The substantially equivalent State
or local agency has failed to commence
proceedings with respect to the
complaint within 30 days of the date
that it received the notification and
referral of the complaint; or the agency
commenced proceedings within this 30-
day period, but the Assistant Secretary
determines that the agency has failed to
carry the proceedings forward with
reasonable promptness. HUD will not
reactivate a complaint under this
paragraph (c) of this section until the
appropriate HUD Regional Office has
conferred with the agency to determine
the reason for the delay in processing of
the complaint. If the Assistant Secretary
believes that the agency will proceed
expeditiously following the conference,
the Assistant Secretary may leave the
complaint with the agency for a
reasonable time, notwithstanding the
expiration of the 30-day period or a
previous failure to carry the proceedings
forward with reasonable promptness.

§103.115 Notification upon reactivation.

(a) Whenever a complaint referred to
a State or local fair housing agency
under § 103.100 is reactivated under
§ 103.110, the Assistant Secretary will
notify the substantially equivalent State
or local agency, the aggrieved person
and the respondent of HUD's
reactivation. The notification will be
made by certified mail or personal
Service.

(b) The notification to the respondent
and the aggrieved person will:

(1) Advise the aggrieved person and
the respondent of the time limits
applicable to complaint processing and
the procedural rights and obligations of
the aggrieved person and the respondent
under this part and Part 104.

(2) State that HUD will process the
complaint under the Fair Housing Act
and that the State or local agency to
which the complaint was referred may
continue to process the complaint under
State or local law.

(3) Advise the aggrieved person and
the respondent of the aggrieved person's
right to commence a civil action under
section 813 of the Fair Housing Act in an
appropriate United States District Court,
not later than two years after the
occurrence or termination of the alleged
discriminatory housing practice. The
notice will state that the computation of
this two-year period excludes any time
during which a proceeding is pending
under this part or Part 104 with respect
to a complaint or charge based on the
alleged discriminatory housing practice
under Part 104. The notices will also
state that the time period includes the
time during which an action arising from
a breach of conciliation agreement
under section 814(b)(2) of the Fair
Housing Act is pending.

Subpart D—Investigation Procedures

§ 103.200 Investigations.

(a) Upon the filing of a complaint
under § 103.40, the Assistant Secretary
will initiate an investigation. The
purpose of an investigation are:

(1) To obtain information concerning
the events or transactions that relate to
the alleged discriminatory housing
practice identified in the complaint.

(2) To document policies or practices
of the respondent involved in the alleged
discriminatory housing practice raised
in the complaint.

{3) To develop factual data necessary
for the General Counsel to make a
determination under § 103.400 whether
reasonable cause exists to believe that a
discriminatory housing practice has
occurred or is about to oceur, and to
take other actions provided under this
part.

(b) Upon the written direction of the
Assistant Secretary, HUD may initate an
investigation of housing practices to
determine whether a complaint should
be filed under Subpart B of this part.
Such investigations will be conducted in
accordance with the procedures
described under this subpart.

§ 103.205 Systemic processing.

Where the Assistant Secretary
determines that the alleged
discriminatory practices contained in a
complaint are pervasive or institutional
in nature, or that the processing of the
complaint will involve complex issues,
novel questions of fact or law, or will
affect a large number of persons, the
Assistant Secretary may identify the
complaint for systemic processing. This
determination can be based on the face
of the complaint or on information
gathered in connection with an
investigation. Systemic investigations
may focus not only on documenting

facts involved in the alleged
discriminatory housing practice that is
the subject of the complaint but also on
review of other policies and procedures
related to matters under investigation, to
make sure that they also comply with
the nondiscrimination requirements of
the Fair Housing Act.

§103.215 Conduct of investigation.

(a) In conducting investigations under
this part, the Assistant Secretary will
seek the voluntary cooperation of all
persons to obtain access to premises,
records, documents, individuals, and
other possible sources of information; to
examine, record, and copy necessary
materials; and to take and record
testimony or statements of persons
reasonably necessary for the
furtherance of the investigation.

(b) The Assistant Secretary and the
respondent may conduct discovery in
aid of the investigation by the same
methods and to the same extent that
parties may conduct discovery in an
administrative proceeding under 24 CFR
Part 104, except that the Assistant
Secretary shall have the power to issue
subpoenas described in 24 CFR 104.590
in support of the investigation or at the
request of the respondent. Subpoenas
issued by the Assistant Secretary must
be approved by the General Counsel as
to their legality before issuance.

§ 103.220 Cooperation of Federal, State
and local agencies.

The Assistant Secretary, in processing
Fair Housing Act complaints, may seek
the cooperation and utilize the services
of Federal, State or local agencies,
including any agency having regulatory
or supervisory authority over financial
institutions:

§103.225 Completion of investigation.

The investigation will remain open
until the reasonable cause
determination is made under § 103.400,
or a conciliation agreement is executed
and approved under § 103.310. Unless it
is impracticable to do so, the Assistant
Secretary will complete the
investigation of the alleged
discriminatory housing practice within
100 days of the filing of the complaint
(or where the Assistant Secretary
reactivates the complaint, within 100
days after service of the notice of
reactivation under § 103.115). If the
Assistant Secretary is unable to
complete the investigation within the
100-day period, the Assistant Secretary
will notify the aggrieved person and the
respondent, by certified mail or personal
service, of the reasons for the delay.
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§ 103.230 Final investigative report.
(a) At the end of each investigation
under this part, the Assistant Secretary
will prepare a final investigative report.

The investigative report will contain:

(1) The names and dates of contacts
with witnesses, except that the report
will not disclose the names of witnesses
that request anonymity. HUD, however,
may be required to disclose the names
of such witnesses in the course of an
administrative hearing under Part 104 or
a civil action under Title VIII of the Fair
Housing Act;

(2) A summary and the dates of
correspondence and other contacts with
the aggrieved person and the
respondent;

(3) A summary description of other
pertinent records;

(4) A summary of witness statements;
and

(6) Answers to interrogatories.

(b) A final investigative report may be
amended at any time, if additional
evidence is discovered.

(c) Notwithstanding the prohibitions
and requirements with respect to
disclosure of information contained in
§ 103.330, the Assistant Secretary will
make information derived from an
investigation, including the final
investigative report, available to the
aggrieved person and the respondent.
Following the completion of
investigation, the Assistant Secretary
shall notify the aggrieved person and the
respondent that the final investigation
report is complete and will be provided
upon request.

Subpart E—Conciliation Procedures

§ 103.300 Conciliation.

(a) During the period beginning with
the filing of the complaint and ending
with the filing of a charge or the
dismissal of the complaint by the
General Counsel, the Assistant
Secretary will, to the extent feasible,
attempt to conciliate the complaint.

(b) In conciliating a complaint, HUD
will attempt to achieve a just resolution
of the complaint and to obtain
assurances that the respondent will
satisfactorily remedy any violations of
the rights of the aggrieved person, and
take such action as will assure the
elimination of discriminatory housing
practices, or the prevention of their
occurrence, in the future.

(c) Generally, officers, employees, and
agents of HUD engaged in the
investigation of a complaint under this
part will not participate or advise in the
conciliation of the same complaint or in
any factually related complaint. Where
the rights of the aggrieved party and the
respondent can be protected and the

prohibitions with respect to the
disclosure of information can be
observed, the investigator may suspend
fact finding and engage in efforts to
resolve the complaint by conciliation.

§ 103.310 Conciliation agreement.

(a) The terms of a settlement of a
complaint will be reduced to a written
conciliation agreement. The conciliation
agreement shall seek to protect the
interests of the aggrieved person, other
persons similarly situated, and the
public interest. The types of relief that
may be sought for the aggrieved person
are described in § 103.315. The
provisions that may be sought for the
vindication of the public interest are
described in § 103.320.

(b)(1) The agreement must be
executed by the respondent and the
complainant. The agreement is subject
to the approval of the Assistant
Secretary, who will indicate approval by
signing the agreement. The Assistant
Secretary will approve an agreement
and, if the Assistant Secretary is the
complainant, will execute the
agreement, only if:

(i) The complainant and the
respondent agree to the relief accorded
the aggrieved person;

(ii) The provisions of the agreement
will adequately vindicate the public:
interest; and

(iii) If the Assistant Secretary is the
complainant, all aggrieved persons
named in the complaint are satisfied
with the relief provided to protect their
interests.

(2) The General Counsel may issue a
charge under § 103.405 if the aggrieved
person and the respondent have
executed a conciliation agreement that
has not been approved by the Assistant
Secretary.

§ 103.315 Relief sought for aggrieved
persons.

(a) The following types of relief may
be sought for aggrieved persons in
conciliation:

(1) Monetary relief in the form of
damages, including damages caused by
humiliation or embarrassment, and
attorney fees;

(2) Other equitable relief including,
but not limited to, access to the dwelling
at issue, or to a comparable dwelling,
the provision of services or facilities in
connection with a dwelling, or other
specific relief; or

(3) Injunctive relief appropriate to the
elimination of discriminatory housing
practices affecting the aggrieved person
or other persons.

(b) The conciliation agreement may
provide for binding arbitration of the
dispute arising from the complaint.

Arbitration may award appropriate
relief as described in paragraph (a) of
this section. The aggrieved person and
the respondent may, in the conciliation
agreement, limit the types of relief that
may be awarded under binding
arbitration.

§ 103.320 Provisions sought for the public
interest.

The following are types of provisions
may be sought for the vindication of the
public interest:

(a) Elimination of discriminatory
housing practices.

(b) Prevention of future discriminatory
housing practices.

(c) Remedial affirmative activities to
overcome discriminatory housing
practices.

(d) Reporting requirements.

(e) Monitoring and enforcement
activities,

§ 103,325 Termination of conciliation
efforts.

(a) HUD may terminate its efforts to
conciliate the complaint if the
respondent fails or refuses to confer
with HUD; the aggrieved person or the
respondent fail to make a goed faith
effort to resolve any dispute; or HUD
finds, for any reason, that voluntary
agreement is not likely to result.

(b) Where the aggrieved person has
commenced a civil action under an Act
of Congress or a State law seeking relief
with respect to the alleged
discriminatory housing practice, and the
trial in the action has commenced, HUD
will terminate conciliation unless the
court specifically requests assistance
from the Assistant Secretary.

§ 103.330 Prohibitions and requirements
with respect to disclosure of information
obtained during conciliation.

(a) Except as provided in paragraph
(b) of this section and § 103.230(c),
nothing that is said or done in the course
of conciliation under this part may be
made public or used as evidence in a
subsequent administrative hearing
under Part 104 or in civil actions under
Title VIII of the Fair Housing Act,
without the written consent of the
persons concerned.

(b) Conciliation agreements shall be
made publie, unless the aggrieved
person and respondent request
nondisclosure and the Assistant
Secretary determines that disclosure is
not required to further the purposes of
the Fair Housing Act. Notwithstanding a
determination that disclosure of a
conciliation agreement is not required,
the Assistant Secretary may publish
tabulated descriptions of the results of
all conciliation efforts.
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§103.335 Review of compliance with
conciliation agreements.

HUD may, from time to time, review
compliance with the terms of any
conciliation agreement. Whenever HUD
has reasonable cause to believe that a
respondent has breached a conciliation
agreement, the General Counsel shall
refer the matter to the Attorney General
with a recommendation for the filing of
a civil action under section 814(b)(2) of
the Fair Housing Act for the
enforcement of the terms of the
conciliation agreement.

Subpart F—Issuance of Charge

§ 103.400 Reasonable cause
determination.

(a) If a conciliation agreement under
§ 103.310 has not been executed by the
complainant and the respondent, and
approved by the Assistant Secretary, the
General Counsel, within the time limits
set forth in paragraph (c) of this section,
shall determine whether, based on the
totality of the factual circumstances
known at the time of the decision,
reasonable cause exists to believe that a
discriminatory housing practice has
occurred or is about to occur. The
reasonable cause determination will be
based solely on the facts concerning the
alleged discriminatory housing practice,
provided by complainant and
respondent and otherwise, disclosed
during the investigation. In making the
reasonable cause determination, the
General Counsel shall consider whether
the facts concerning the alleged
discriminatory housing practice are
sufficient to warrant the initiation of a
civil action in Federal court.

(1) In all cases not involving the
legality of local zoning or land use laws
or ordinances:

(i) If the General Counsel determines
that reasonable cause exists, the
General Counsel will immediately issue
a charge under § 103.405 on behalf of the
aggrieved person, and shall notify the
aggrieved person and the respondent of
this determination by certified mail or
personal service.

(ii) If the General Counsel determines
that no reasonable cause exists, the
General Counsel shall: issue a short and
plain written statement of the facts upon
which the General Counsel has based
the no reasonable cause determination;
dismiss the complaint; notify the
aggrieved person and the respondent of
the dismissal (including the written
statement of facts) by certified mail or
personal service; and make public
disclosure of the dismissal. Public
disclosure of the dismissal shall be by
issuance of a press release, except that
the respondent may request that no

release be made. Notwithstanding a
respondent's request that no press
release be issued, the fact of the
dismissal, including the names of the
parties, shall be public information
available on request.

(2) If the General Counsel determines
that the matter involves the legality of
local zoning or land use laws or
ordinances, the General Counsel, in lieu
of making a determination regarding
reasonable cause, shall refer the
investigative materials to the Attorney
General for appropriate action under
section 814(b)(1) of the Fair Housing
Act, and shall notify the aggrieved
person and the respondent of this action
by certified mail or personal service.

(b) The General Counsel may not
issue a charge under paragraph (a) of
this section regarding an alleged
discriminatory housing practice, if an
aggrieved person has commenced a civil
action under an Act of Congress or a
State law seeking relief with respect to
the alleged discriminatory housing
practice, and the trial in the action has
commenced. If a charge may not be
issued because of the commencement of
such a trial, the General Counsel will so
notify the aggrieved person and the
respondent by certified mail or personal
service.

(c)(1) The General Counsel shall make
the reasonable cause determination
after the Assistant Secretary forwards
the matter for consideration. The
General Counsel shall make a
reasonable cause determination within
100 days after filing of the complaint (or
where the Assistant Secretary has
reactivated a complaint, within 100 days
after service of the notice of reactivation
under § 103.115), unless it is
impracticable to do so.

(2) If the General Counsel is unable to
make the determination within the 100-
day period specified in paragraph (c)(1)
of this section, the Assistant Secretary
will notify the aggrieved person and the
respondent, by certified mail or personal
service, of the reasons for the delay.

§ 103.405 Issuance of charge.

(a) A charge:

(1) Shall consist of a short and plain
written statement of the facts upon
which the General Counsel has found
reasonable cause to believe that a
discriminatory housing practice has
occurred or is about to occur;

(2) Shall be based on the final
investigative report; and

(3) Need not be limited to facts or
grounds that are alleged in the
complaint filed under Subpart B of this
part. If the charge is based on grounds
that are alleged in the complaint, HUD
will not issue a charge with regard to the

grounds unless the record of the
investigation demonstrates that the
respondent has been given notice and
an opportunity to respond to the
allegation.

(b) Within three business days after
the issuance of the charge, the General
Counsel shall:

(1) Obtain a time and place for
hearing from the Chief Docket Clerk of
the Office of Administrative Law Judges;

(2) File the charge along with the
notifications described in § 104.410(b)
with the Office of Administrative Law
Judges;

(3) Serve the charge and notifications
in accordance with 24 CFR 104.40; and

(4) Notify the Assistant Secretary of
the filing of the charge.

§ 103.410 Election of civil action or
provision of administrative proceeding.

(a) If a charge is issued under
§ 103.405, a complainant (including the
Assistant Secretary, if HUD filed the
complaint), a respondent, or an
aggrieved person on whose behalf the
complaint is filed may elect, in lieu of an
administrative proceeding under 24 CFR
Part 104, to have the claims asserted in
the charge decided in a civil action
under section 812(0) of the Fair Housing
Act.

(b) The election must be made not
later than 20 says after the receipt of
service of the charge, or in the case of
the Assistant Secretary, not later than
20 days after service. The notice of the
election must be filed with the Chief
Docket Clerk in the Office of
Administrative Law Judges and served
on the General Counsel, the Assistant
Secretary, the respondent, and the
aggrieved persons on whose behalf the
complaint was filed. The notification
will be filed and served in accordance
with the procedures established under
24 CFR Part 104.

(c) If an election is not made under
this section, the General Counsel will
maintain an administrative proceeding
based on the charge in accordance with
the procedures under 24 CFR Part 104.

(d) If an election is made under this
section, the General Counsel shall
immediately notify and authorize the
Attorney General to commence and
maintain a civil action seeking relief
under section 812(0) of the Fair Housing
Act on behalf of the aggrieved person in
an appropriate United States District
Court. Such notification and
authorization shall include transmission
of the file in the case, including a copy
of the final investigative report and the
charge, to the Attorney General.

(e) The General Counsel shall be
available for consultation concerning
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any legal issues raised by the Attorney
General as to how best to proceed in the
event that a new court decision or newly
discovered evidence is regarded as
relevant to the reasonable cause
determination.

Subpart G—Prompt Judicial Action

§ 103.500° Prompt judicial action.

{a) 1f at any time following the filing of
a complaint, the General Counsel
concludes that prompt judicial action is
necessary to carry out the purposes of
this part or 24 CFR Part 104, the General
Counsel may authorize the Attorney
General to commence a civil action for
appropriate temporary or preliminary
relief pending final disposition of the
complaint, To ensure the prompt
initiation of the civil action, the General
Counsel will consult with the Assistant
Attorney General for the Civil Rights
Division before making the
determination that prompt judicial
action is necessary. The commencement
of a civil action by the Attorney General
under this section will not affect the
nitiation or continuation of proceedings
under this part or administrative
proceedings under Part 104.

(b) If the General Counsel has reason
to believe that a basis exists for the
commencement of praceedings against
the respondent under section 814(a) of
the Fair Housing Act (Pattern or Practice
Cases), proceedings under section 814(c)
of the Fair Housing Act (Enforcement of
Subpoenas), or proceedings by any
governmental licensing or supervisory
authorities, the General Counsel shall
transmil the information upon which
that belief is based to the Attorney
General and to other apprepriate
authorities.

Subpart H—Other Action

§103.510 Other action by HUD.

In addition to the actions deseribed in
§ 103.500, HUD may pursue one or more
of the following courses of action:

(a) Refer the matter to the Attorney
General for appropriate action (e.g.,
enforcement of criminal penalties under
section 811(c) of the Act).

(b) Take appropriate steps to initiate
proceedings leading to the debarment of
the respondent under 24 CFR Part 24, or
initiate other actions leading to the
imposition of administrative sanctions
where HUD determines that such
actions are necessary to the effective
operation and administration of Federal
programs or activities.

(c) Take appropriate steps to initiate
proceedings under:

(1) 24 CFR Part 1, implementing Title
VI of the Civil Rights Act of 1964;

(2) 24 CFR 570.912, implementing
section 109 of the Housing and
Community Development Act of 1974;

(3) 24 CFR Part 8, implementing
section 504 of the Rehabilitation Act of
1973;

(4) 24 CFR Part 107, implementing
Executive Order 11063; or

(5) The Age Discrimination Act, 42
U.S.C. 6101,

(d) Inform any other Federal, State or
local agency with an interest in the
enforcement of respondent’s obligations
with respect to nondiscrimination in
housing.

§ 103.515 Action by other agencies.

In accordance with section 808 (d) and
(e) of the Fair Housing Act and
Executive Order No. 12259, other
Federal agencies, including any agency
having regulatory or supervisory
authority over financial institutions, are
responsible for ensuring that their
programs and activities relating to
housing and urban development are
administered in a manner affirmatively
to further the goal of fair housing, and
for cooperating with the Assistant
Secretary in furthering the purposes of
the Fair Housing Act.

5. A new Part 104 is added to read as
follows:

PART 104—ADMINISTRATIVE
PROCEEDINGS UNDER SECTION 812
OF THE FAIR HOUSING ACT

Subpart A—General information

See.
104.10
104.20

Scope.

Definitions.

10430 Time computations.
104.40 Service and filing.

Subpart B—Administrative Law Judge

104.100 Designation.

104110 Authority.

104.120 Disqualification.

104.130 Ex Parte communications.
104.140 Separation of functions.

Subpart C—Parties

104.200 In general.
104.210 Representation.
104.220 Standards of conduct.

Subpart D—Pleadings and motions

104400 In general.

104.410 The Charge.

104.420 Answer to charge.

104.430 Request for intervention.

104440 Amendments and supplemental
pleadings.

104.450 Motions.

Subpart E—Discovery

104.500 Discovery.

104.510 Depositions.

104.520 Use of Deposition at hearings.
104.530 Written interrogatories.

104.540 Production of documents and other
evidence: entry upon land for inspection
and other purposes; and physical and
mental examinations.

104.550 Admissions.

104.560 Supplementation of responses.

104.570 Protective orders.

104.580 Failure to make or cooperate in
discovery.

Subpart F—Subpoenas
104.590 Subpoenas.

Subpart G—Prehearing procedures

104.600 Prehearing statements.

104.610 Prehearing conference.

104.620 Settlement negotiations before a
settlement judge.

Subpart H—Hearing procedures

104.700 Date and place of hearing.

104.710 Conduct of hearings.

104.720 Waiver of right to appear.

104.730 Evidence.

104.740 In camera and protective orders.

104.750 Exhibits.

104.760 Authenticity.

104.770 Stipulations.

104.780 Record of hearing.

104.790 Arguments and briefs.

104.800 End of hearing.

104.810 Receipt of evidence following
hearing.

Subpart I—Dismissals and Decisions

104.900 Dismissal.

104.910 Initial decision of administrative
law judge.

104.920 Service of initial decision.

104.925 Resolution of charge.

1064.930 Final decision.

104935 Action upon issuance of final
decision.

104.940 Attorney’s fees and costs.

Subpart J—Judicial Review and
Enforcement of Final Decision
104.950 _ fudicial Review of Final Decision.
104955 Enforcement of Final Decision.
Authority: Title VII1, Civil Rights Act of
1968 (42 U.S.C. 3600-3620); section 7(d).
Department of Housing and Urban
Development Act {42 U.S.C. 3535(d}).

Subpart A—General Information

§ 104.10 Scope.

(a) Applicability. This part contains
the rules of practice and procedure
established by the Department of
Housing and Urban Development for
administrative proceedings before an
Administrative Law Judge adjudicating
the claims asserted in a charge issued
under 24 CFR Part 103, where no party—
the complainant, the respondent, or an
aggrieved party—elects to have the
claims decided in a civil action under
section 812(o) of the Fair Housing Act.

(b) General application of rules.
Hearings under this subpart shall be
conducted as expeditiously and
inexpensively as possible, consistent
with the needs and rights of the parties
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to obtain a fair hearing and a complete
record. _

(c) Conduct of proceedings. The
Department will reasonably
accommodate persons with disabilities
who are participants in the hearing
process or interested members of the
general public.

§ 104.20 Definitions.

Aggrieved personincludes any person
who:

(a) Claims to have been injured by a
discriminatory housing practice; or

(b) Believes that such person will be
injured by a discriminatory housing
practice that is about to occur.

Attorney General means the Attorney
General of the United States.

Complainant means the person
{including the Assistant Secretary for
Fair Housing and Equal Opportunity)
who filed the complaint under 24 CFR
Part 103.

Complaint means a complaint filed
under 24 CFR Part 103.

Charge means the statement of facts
issued under 24 CFR 103.405 upon which
HUD has found reasonable cause to
believe that a discriminatory housing
practice has occurred or is about to
OCCUr.

Discriminatory housing practice
means an act that is unlawful under
section 804, 805, 806 or 818 of the Fair
Housing Act.

Fair Housing Act means Title VIII of
the Civil Rights Act of 1968, 42 U.S.C.
3600-3620.

General Counsel means the General
Counsel of HUD.

Hearing means that part of an
administrative proceeding that involves
the submission of evidence, either by
oral presentation or written submission,
and includes the submission of briefs
and oral arguments on the evidence and
applicable law.

HUD means the United States
Department of Housing and Urban
Development.

Party means a person or agency
named or admitted as a party to a
proceeding. Party includes an aggrieved
person who intervenes under § 104.430.

Person includes one or more
individuals, corporations, partnerships,
associations, labor organizations, legal
representatives, mutual companies,
joint-stock companies, trusts,
unincorporated organizations, trustees,
trustees in cases under Title 11 of the
United States Code, receivers and
fiduciaries.

Personal service means handing a
copy of the document to the person to be
served or leaving a copy of the
document with a person of suitable age
anc discretion at the place of business,

residence or usual place of abode of the
person to be served.

Prevailing party has the same
meaning as the term has in section 722
of the Revised Statutes of the United
States (42 U.S.C. 1988).

Respondent means the person
accused in a charge of discriminatory
housing practice.

State means any of the several States,
the District of Columbia, the
Commonwealth of Puerto Rico, or any of
the territories and possessions of the
United States.

§ 104.30 Time computations.

(a) [a general. In computing time
under this part, the time period begins
the day following the act, event, or
default and includes the last day of the
period, unless the last day is a Saturday,
Sunday, or legal holiday observed by
the Federal Government, in which case
the time period includes the next
business day. When the prescribed time
period is seven days or less,
intermediate Saturdays, Sundays, and
legal holidays shall be excluded from
the computation.

(b) Modification of time periods.
Except for time periods required by
statute, the administrative law judge
may enlarge or reduce any time period
required under this part where
necessary to avoid prejudicing the
public interest or the rights of the
parties.

(c) Entry of orders. In computing any
time period involving the date of the
issuance of an order or decision by an
administrative law judge, the date of
issuance is the date the order or
decision is served by the Chief Docket
Clerk.

(d) Computation of time for delivery
by mail. (1) Documents are not filed

until received by the Chief Docket Clerk.

However, when documents are filed by
mail, three days shall be added to the
prescribed time period.

(2) Service is effected at the time of
mailing.

(3) When a party has the right or is
required to take an action within a
prescribed period after the service of a
document upon the party, and the
document is served by mail, three days
shall be added to the prescribed period.

§ 104.40 Service and filing.

(a) Generally. Copies of all filed
documents shall be served on all parties
of record. All filed documents shall
clearly designate the docket number, if
any, and title of the proceeding. All
documents to be filed shall be delivered
or mailed to the Chief Docket Clerk,
Office of Administrative Law Judges,

Room 2158, 451 Seventh Street, SW.,
Washington, DC 20410.

(b) By parties. Parties shall file all
documents with the Office of
Administrative Law Judges with a copy
to all other parties of record. Service of
documents upon any party may be made
by personal service or by mailing a copy
to the last known address. When a party
is represented by an attorney, service
shall be made upon the attorney. The
person serving the document shall
certify to the manner and date of
service.

(c) By the Office of Administrative
Law Judges. The Office of
Administrative Law Judges shall serve
all notices, orders, decisions and all
other documents by mail to the last
known address.

Subpart B—Administrative Law Judge

§ 104.100 Designation.

Proceedings under this part shall be
presided over by an administrative law
judge appointed under 5 U.S.C. 3105. The
presiding administrative law judge shall
be designated by the chief
administrative law judge at HUD.

§ 104.110 Authority.

The administrative law judge shall
have all powers necessary to the
conduct of fair and impartial hearings
including, but not limited to, the power:

(a) To conduct hearings in accordance
with this part.

(b) To administer oaths and
affirmations and examine witnesses.

(c) To issue subpoenas in accordance
with § 104.590.

(d) To rule on offers of proof and
receive evidence.

(e) To take depositions or have
depositions taken when the ends of
justice would be served.

(f) To regulate the course of the
hearing and the conduct of parties and
their counsel.

(g) To hold conferences for the
settlement or simplification of the issues
by consent of the parties.

(h) To dispose of motions, procedural
requests, and similar matters.

(i) To make initial decisions as
described under Subpart I of this Part.

{j) To exercise such powers vested in
the Secretary as are necessary and
appropriate for the purpose of the
hearing and conduct of the proceeding.

§ 104.120 Disqualification.
(a) Disqualification, If an
administrative law judge finds that there
is a basis for his or her disqualification
in a proceeding, the Administrative law
judge shall withdraw from the
proceeding. Withdrawal is
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accomplished by entering a notice in the
record and by providing a copy of the
notice to the chief administrative law
judge.

(b) Motion for recusal. If a party
believes that the presiding
administrative law judge should be
disqualified in a proceeding for any
reason, the party may file a motion to
recuse with the administrative law
judge. The motion shall be supported by
an affidavit setting forth the alleged
grounds for disqualification. The
administrative law judge shall rule on
the motion. If the administrative law
judge denies the motion, the
administrative law judge shall
incorporate a written statement of the
reasons for the denial in the record.

(c) Redesignation of administrative
law judge. If an administrative law
judge is disqualified, the chief
administrative law judge shall designate
another administrative law judge to
preside over further proceedings.

§ 104.130 Ex Parte communications.

(a) General. An ex parte
communication is any direct or indirect
communication concerning the merits of
a pending proceeding, made by a party
in the absence of any other party, to the
administrative law judge assigned to the
proceeding and which was neither on
the record nor on reasonable prior
notice to all parties. Ex parte
communications do not include
communications made for the sole
purpose of scheduling hearings,
requesting extensions of time, or
requesting information on the status of
cases.

(b) Prohibition. Ex parte
communications are prohibited.

(c) Procedure upon receipt. If the
administrative law judge receives an ex
parte communication that the
administrative law judge knows or has
reason to believe is prohibited, the
administrative law judge shall promptly
place the communication, or a written
statement of the substance of the
communication, in the record and shall
furnish copies to all parties.
Unauthorized communications shall not
be taken into consideration in deciding
any matter in issue. Any party making a
prohibited ex parte communication may
be subject to sanctions including, but
not limited to, exclusion from the
proceeding, and adverse ruling on the
issue that is the subject of the prohibited
communication.

§ 104.140 Separation of functions.

No officer, employee, or agent of the
Federal Government engaged in the
performance of investigative,
conciliatory, or prosecutorial functions

in connection with the proceeding shall,
in that proceeding or any factually
related proceeding under this part,
participate or advise in the decision of
the administrative law judge, except as
a witness or counsel during the
proceedings.

Subpart C—Parties

§ 104.200 In general.

(a) Parties. Parties to the proceeding
include:

(1) HUD. HUD files the charge under
24 CFR 103.405 seeking appropriate
relief for an aggrieved party and
vindication of the public interest.

(2) Respondent. A respondent is a
person named in the charge issued
under 24 CFR 103.405 against whom
relief is sought.

(3) Intervenors. Any aggrieved person
may file a request for intervention under
§ 104.430. Intervention shall be
permitted if the request is timely and;

(i) The intervenor is the aggrieved
person on whose behalf the charge is
issued; or

(ii) The intervenor is an aggrieved
person who claims an interest in the
property or transaction that is the
subject of the charge and the disposition
of the charge may as a practical matter
impair or impede the aggrieved person's
ability to protect that interest, unless the
aggrieved person is adequately
represented by the existing parties.

(b) Rights of parties. Each party may
appear in person, be represented by
counsel, examine or cross-examine
witnesses, introduce documentary or
other relevant evidence into the record,
and request the issuance of subpoenas.

(c) Amicus Curiae. Briefs of amicus
curiae may be permitted at the
discretion of the administrative law
judge. Such participants are not parties
to the proceeding.

§ 104.210 Representation.

(a) Representation of HUD. HUD is
represented by the General Counsel.

(b) Representation of other parties.
Other parties may be represented as
follows:

(1) Individuals may appear on their
own behalf. :

(2) A member of a partnership may
represent the partnership.

(3) An officer of a corporation, trust or
association may represernt the
corporation, trust or association.

(4) An Officer or employee of any
governmental unit, agency or authority
may represent that unit, agency or
authority. :

(5) An attorney admitted to practice
before a Federal Court or the highest
court in any State. The attorney's

representation that he or she is in good
standing before any of these courts is
sufficient evidence of the attorney's
qualifications under this section, unless
otherwise ordered by the administrative
law judge.

(c) Notice of appearance. Each
attorney or other representative of a
party shall file a notice of appearance.
The notice must indicate the party of
whose behalf the appearance is made.
Any individual acting in a
representative capacity may be required
by the administrative law judge to
demonstrate authority to act in that
capacity.

(d) Withdrawal. An attorney or other
representative of a party must file a
written notice of intent before
withdrawing from participation in the
proceeding.

§ 104.220 Standards of conduct.

(a) In general. All persons appearing
in proceedings under this part shall act
with integrity and an ethical manner.

{(b) Exclusion. The administrative law
judge may exclude parties or their
representatives for refusal to comply
with directions, continued use of
dilatory tactics, refusal to adhere to
reasonable standards of orderly and
ethical conduct, failure to act in good
faith, or violations of the prohibitions
against ex parte communications. If an
attorney is suspended or barred from
participation in a proceeding by an
administrative law judge, the
administrative law judge shall include in
the record the reasons for the action. An
attorney that is suspended or barred
from participation may appeal to the
chief administrative law judge. The
proceeding will not be delayed or
suspended pending disposition on the
appeal, except that the administrative
law judge shall suspend the proceeding
for a reasonable time to enable the party
to obtain another attorney.

- Subpart D—Pleadings and motions

§ 104.00 In general.

(a) Form. Every pleading, motion,
brief, or other document shall contain a
caption setting forth the title of the
proceeding, the docket number assigned
by the Office of Administrative Law
Judges, and the designation of the type
of document (e.g., charge, answer or
motion to dismiss).

(b) Signature. Every pleading, motion,
brief, or other document filed by a party
shall be signed by the party, the party's
representative, or the attorney
representing the party, and must include
the signer's address and telephone
number. The signature constitutes a




Federal Register / Vol. 54, No. 13 / Monday, January 23, 1989 / Rules and Regulations

3301

certification that the signer has read the
document; that to the best of the signer’s
knowledge, information and belief there
is good ground to support the document;
and that it is not interposed for delay.

(c) Timely filing. The administrative
law judge may refuse to consider any
motion or other pleading that is not filed
in a timely fashion and in compliance
with this part.

§104.410 The charge.

(a) Filing and service. Within three
days after the issuance of a charge
under 24 CFR 103.405, the General
Counsel shall file the charge with the
Chief Docket Clerk in the Office of
Administrative Law Judges and serve
copies (with the additional information
required under paragraph (b) of this
section) on the respondent and the
aggrieved person on whose behalf the
complaint was filed.

(b) Contents. The charge shall consist
of a short and plain written statement of
the facts upon which the General
Counsel has found reasonable cause to
believe that a discriminatory housing
practice has occurred or is about to
occur. The following notifications shall
be served with the charge:

(1) The notice shall state that a
complainant (including HUD, if HUD
filed the complaint), a respondent, or an
aggrieved person on whose behalf the
complaint was filed may elect to have
the claims asserted in the charge
decided in a civil action under section
812(0) of the Act, in lieu of an
administrative proceeding under this
part. The notice shall state that the
election must be made not later than 20
days after the receipt of the service of
the charge. Where HUD is the
complainant, the Assistant Secretary
must make the election not later than 20
days after the service of the charge. The
notice shall state that the notification of
the election must be served on the Chief
Docket Clerk in the Office of
Administrative Law Judges, the
respondent, the aggrieved party on
whose behalf the complaint was filed,
the Assistant Secretary and the General
Counsel.

(2) The notice shall state that if no
person timely elects under paragraph
(b)(1) of this section to have the claims
asserted in the charge decided in a civil
action under section 812(o) of the Act,
an administrative proceeding will be
conducted. The notice shall state that if
an administrative hearing is conducted:

(i) The parties will have an
opportunity for a hearing at a date and
place specified in the notice.

(i1) The respondent will have an
opportunily to file an answer to the

charge within 30 days of the date of
service of the charge.

(iii) The aggrieved person may
participate as a party to the
administrative proceeding by filing a
timely request for intervention.

(iv) All discovery must be concluded
15 days before the date set for hearing.

(3) The notice shall state that if at any
time following the service of the charge
on the respondent, the respondent
intends to enter into a contract, sale,
encumbrance, or lease with any person
regarding the property that is the subject
of the charge, the respondent must
provide a copy of the charge to the
person before the respondent and the
person enter into the contract, sale,
encumbrance or lease.

§ 104.20 Answer to charge.

Within the 30 days after the service of
the charge, a respondent contesting
material facts alleged in a charge or
contending that the respondent is
entitled to judgement as a matter of law
shall file an answer to the charge. An
answer shall include:

(a) A statement that the respondent
admits, denies, or does not have and is
unable to obtain sufficient information
to admit or deny, each allegation made
in the charge. A statement of lack of
information shall have the effect of a
denial. Any allegation that is not denied
shall be deemed to be admitted.

(b) A statement of each affirmative
defense and a statement of facts
supporting each affirmative defense.

§ 104.30 Request for intervention.

Upon timely application, any
aggrieved person may file a request for
intervention to participate as a party to
the proceeding. Requests for
intervention submitted within 30 days
after the filing of the charge shall be
considered to be timely filed.

§ 104.440 Amendments and supplemental
pleadings.

(a) Amendments—(1) By right. HUD
may amend its charge once as a matter
of right prior to filing of the answer.

(2) By leave. Upon such conditions as
are necessary to avoid prejudicing the
public interest and the rights of the
parties, the administrative law judge
may allow amendments to pleadings
upon motion of the party.

(38) Conformance to the evidence.
When issues not raised by the pleadings
are reasonably within the scope of the
original charge and have been tried by
the express or implied consent of the
parties, the issues shall be treated in all
respects as if they had been raised in
the pleadings and amendments may be

made as necessary to make the pleading
conform to evidence.

(b) Supplemental pleadings. The
administrative law judge may, upon
reasonable notice, permit supplemental
pleadings concerning transactions,
occurrences or events that have
happened or been discovered since the
date of the pleadings and which are
relevant to any of the issues involved.

§ 104.450 Motions.

(a) Motions. Any application for an
order or other request shall be made by
a motion which, unless made during an
appearance before the administrative
law judge, shall be made in writing.
Motions or requests made during an
appearance before the administrative
law judge shall be stated orally and
made a part of the transcript. All parties
shall be given a reasonable opportunity
to respond to written or oral motions or
requests.

(b) Answers to written motions.
Within five days after a written motion
is served, any party to the proceeding
may file an answer in support of, orin
opposition to the motion. Unless
otherwise ordered by the administrative
law judge, no further responsive
documents may be filed.

(c) Oral argument. The administrative
law judge may order oral argument on
any motion.

Subpart E—Discovery

§ 104.500 Discovery.

(a) In general. This subpart governs
discovery in aid of administrative
proceedings under this Part. Except for
time periods stated in these rules, to the
extent that these rules conflict with
discovery procedures in aid of civil
actions in the United States District
Court for the District in which the
investigation of the discriminatory
housing practice took place, the rules of
the United States District Court apply.

(b) Scope. The parties are encouraged
to engage in voluntary discovery
procedures. Discovery shall be
conducted as expeditiously and
inexpensively as possible, consistent
with the needs of all parties to obtain
relevant evidence. Unless otherwise
ordered by the administrative law judge,
the parties may obtain discovery
regarding any matter, not privileged,
which is relevant to the subject matter
involved in the proceeding, including the
existence, description, nature, custody,
condition, and location of documents or
persons having knowledge of any
discoverable matter. It is not grounds for
objection that information sought will
not be admissible if the information
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sought appears reasonably calculated to
lead to the discovery of admissible
evidence.

(¢} Methods. Parties may obtain
discovery by one or more of the
following methods:

(1) Deposition upon oral examination
or written questions.

(2) Written interrogatories.

(3) Requests for the production of
documents or other evidence, for
inspection and other purposes, and
physical and mental examinations,

(4) Requests for admissions.

(d) Frequency and sequence. Unless
otherwise ordered by the administrative
law judge or restricted by this subpart,
the frequency or sequence of these
methods is not limited.

(e) Completion of discovery. All
discovery shall be completed 15 days
before the date scheduled for hearing.

(f) Not intervening aggrieved person.
For the purposes of obtaining discovery
from a non-intervening aggrieved
person, the term “party” as used in this
subpart includes the aggrieved person
on whose behalf the charge was issued.

§ 104.510 Depositions.

(a) In general. Depositions may be
taken upon oral examination or upon
written interrogatory before any person
having the power to administer oaths.

(b) Notice. Any party desiring to take
the deposition of a witness shall
indicate to the witness and to all parties
the time and place of the deposition, the
name and post office address of the
person before whom the deposition is to
be taken, the name and address of the
witness, and the subject matter of the
testimony of the witness. Notice of the
taking of a deposition shall be given not
less than five days before the deposition
is scheduled. The attendance of a
witness may be compelled by subpoena
under § 104.590.

(c) Procedure at deposition. Each
witness deposed shall be placed under
oath or affirmation, and other parties
shall have the right to cross-examine.
The questions propounded and all
answers and objections made to the
propounded questions shall be reduced
to writing; read by or to, and subscribed
by, the witness; and certified by the
person before whom the deposition was
taken.

(d) Objections. During a deposition, a
party or deponent may request
suspension of the deposition on grounds
of bad faith in the conduct of the
examination, oppression of a deponent
or party, or improper questioning or
conduct. Upon the request for
suspension, the deposition will be
adjourned. The objecting party or
deponent must immediately move the

administrative law judge for a ruling on
the objections. The administrative law
judge may then limit the scope or
manner of taking the deposition.

(e) Payment of costs of deposition.
The party requesting the deposition
shall bear all costs of the deposition.

§ 104.520 Use of deposition at hearings.

(a) In general. At the hearing, any part
or all of a deposition, so far as
admissible under the Federal Rules of
Evidence, may be used against any
party who was present or represented at
the taking of the deposition or who had
due notice of the taking of the
deposition, in accordance with the
following provisions:

(1) Any deposition may be used by
any party for the purpose of
contradicting or impeaching the
testimony of the deponent as a witness.

(2) The deposition of expert witnesses,
may be used by any party for any
purpose, unless the administrative law
judge rules that such use is unfair or a
violation of due process.

(3) The deposition of a party or of
anyone who at the time of the taking of
the deposition was an officer, director,
or duly authorized agent of a public or
private corporation, partnership, or
association that is a party, may be used
by any other party for any purpose.

(4) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the
administrative law judge finds:

{i) That the witness is dead;

(i1) That the witness is out of the
United States or more than 100 miles
from the place of hearing, unless it
appears that the absence of the witness
was procured by the party offering the
deposition;

(iii) That the witness is unable to
attend to testify because of age,
sickness, infirmity, or imprisonment;

(iv) That the party offering the
deposition has been unable to procure
the attendance of the witness by
subpoena; or

(v) Whenever exceptional
circumstances exist as to make it
desirable, in the interest of justice and
with due regard to the importance of
presenting the testimony of witnesses
orally in open hearing, to allow the
deposition to be used.

(5) If a part of a deposition is offered
in evidence by a party, any other party
may require the party to introduce all of
the deposition that is relevant to the
part introduced. Any party may
introduce any other part of the
deposition.

(6) Substitution of parties does not
affect the right to use depositions
previously taken. If a proceeding has

been dismissed and another proceeding
involving the same subject matter is
later brought between the same parties
or their representatives or successors in
interest, all depositions lawfully taken
in the former proceeding may be used in
the latter proceeding.

(b) Objections to admissibility. Except
as provided in this paragraph, objection
may be made at the hearing to receiving
in evidence any deposition or part of a
deposition for any reason that would
require the exclusion of the evidence if
the witness were present and testifying.

(1) Objections to the competency of a
witness or to the competency, relevancy,
or materiality of testimony are not
waived by failure to make them before
or during the taking of the deposition,
unless the basis of the objection is one
which might have been obviated or
removed if presented at that time.

(2) Errors and irregularities occurring
at the oral examination in the manner of
taking the deposition, in the form of the
questions or answers, in the oath or
affirmation, or in the conduct of parties,
and errors of any kind which might be
obviated, removed or cured if promptly
presented, are waived unless reasonable
objection is made at the taking of the
deposition.

(3) Objections to the form of written
interrogatories are waived unless served
in writing upon the party propounding
the interrogatories.

§ 104,530 Written interrogatories.

(a) Written interrogatories to parties.
Any party may serve on any other party
written interrogatories to be answered
by the party served. If the party served
is a public or private corporation, a
partnership, an association, or a
governmental agency, the
interrogatories may be answered by any
authorized officer or agent who shall
furnish such information as may be
available to the party. A party may
serve not more than 30 written
interrogatories on another party without
an order of the administrative law judge.

(b) Responses to written
interrogatories. Each interrogatory shall
be answered separately and fully in
writing under oath or affirmation, unless
the party objects to the interrogatory. If
a party objects to an interrogatory, the
response shall state the reasons for the
objection in lieu of an answer. The
answer and objections shall be signed
by the person making them, except that
objections may be signed by the counsel
for the party. The party upon whom the
interrogatories were served shall serve a
copy of the answers and objections
upon all parties within 15 days after
service of the interrogatories.
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§ 104.540 Production of documents and
other evidence; entry upon land for
inspection and other purposes; and
physical and mental examinations.

(a) In general. Any party may serve
on any other party a request to:

(1) Produce and permit the party
making the request, or a person acting
on the party's behalf, to inspect and
copy any designated documents, or to
inspect and copy, test, or sample any
tangible things that are in the
possession, custody, or control of the
party upon whom the request is served;

(2) Permit entry upon designated land
or other property in the possession or
control of the party upon whom the
request is served for the purpose of
inspection and measuring,
photographing, testing, or other purposes
stated in paragraph (a)(1) of this section;
or

(3) Submit to a physical or mental
examination by a physician,

h(b) Contents of request. The request
shall:

(1) Set forth the items to be inspected
by individual item or by category of
items;

{2) Describe each item or category
with reasonable particularity;

(3) Specify a reasonable time, place
and manner for making the inspection
and performing the related acts; and

(4) Specify the time, place, manner,
conditions, and scope of the physical or
mental examination, and the person or
persons who will make the examination.
A report of the examining physician
shall be made in accordance with Rule
35(b) of the Federal Rules of Civil
Procedure,

(c) Response to request. Within 15
days of the service of the request, the
party upon whom the request is served
shall serve a written response on the
party submitting the request. The
response shall state, with regard to each
item or category:

(1) That inspection and related
activities will be permitted as requested;
or

(2) That objection is made to the
request in whole or in part. If an
objection is made, the response must
state the reasons for the objection.

§ 104,550 Admissions.

(a) Request for admissions. A party
may serve on any other party a written
request for the admission of the
genuineness and authenticity of any
relevant document described in or
attached to the request, or for the
admission of the truth of any specified
relevant matter of fact.

(b) Response to request. (1) Each
matter for which an admission is
requested is admitted unless, within 15

days after service of the request, the
party to whom the request is directed
serves on the requesting party:

(i) A written statement specifically
denying the relevant matters for which
an admission is requested;

(ii) A written statement setting forth
in detail why the party cannot truthfully
admit or deny the matters; or

(iii) Written objections to the request
alleging that the matters are privileged
or irrelevant, or that the request is
otherwise improper.

(2) The party to whom the request is
directed may not give lack of
information or knowledge as a reason
for failure to admit or deny, unless the
party states that it has made a
reasonable inquiry and that the
information known or readily obtainable
is insufficient to enable the party to
admit or deny.

(c) Sufficiency or response. The party
requesting admissions may move for a
determination of the sufficiency of the
answers or objections. Unless the
administrative law judge determines
that an objection is justified, the
administrative law judge shall order that
an answer be served. If the
administrative law judge determines
that an answer does not comply with the
requirements of this section, the
administrative law judge may order
either that the matter is admitted or that
an amended answer be served.

(d) Effect of admission. Any matter
admitted under this section is
conclusively established unless, upon
the motion of a party, the administrative
law judge permits the withdrawal or
amendment of the admission. Any
admission made under this section is
made for the purposes of the pending
proceeding only, is not an admission by
the party for any other purpose, and
may not be used against the party in any
other proceeding.

(e) Service of requests. Each request
for admission and each written response
must be served on all parties and filed
with the Office of administrative law
judges.

§ 104.560 Supplementation of responses.

(a) In general. A party who responded
to a request for discovery with a
response that was complete when made
is under no duty to supplement the
response to include information
acquired after the response was made
except:

(1) A party is under a duty to timely
supplement responses with respect to
any question directly addressed to:

(i) The identity and location of
persons having knowledge of
discoverable matters; and

(ii) The identity of each person
expected to be called as an expert
witness at the hearing, the subject
matter on which the expert witness is
expected to testify, and the substance of
the testimony.

(2) A party is under a duty to timely
amend a previous response if the party
later obtains information upon the basis
of which:

(i) The party knows the response was
incorrect when made; or

(i) The party knows the response
though correct when made is no longer
true and the circumstances are such that
a failure to amend the response is, in
substance, a knowing concealment.

(b) By order or agreement. A duty to
supplement responses may be imposed
by order of the administrative law judge
or by agreement of the parties.

§104.570 Protective orders.

Upon motion of a party or a person
from whom discovery is sought or in
accordance with § 104.580(c), the
administrative law judge may make
appropriate orders to protect a party or
person from annoyance, embarrassment,
oppression, or undue burden or expense
as a result of the requested discovery
request. The order may direct that:

(a) The discovery may not be had;

(b) The discovery may be had only on
specified terms and conditions,
including a designation of time and
place for discovery;

(c) The discovery may be had by a
method of discovery other than that
selected by the party seeking discovery;

(d) Certain irrelevant matters may not
be the subject of discovery, or that the
scope of discovery be limited to certain
matters;

(e) Discovery may be conducted with
no one present other than persons
designated by the administrative law
judge;

(f) A trade secret or other confidential
research, development or commercial
information may not be disclosed, or
may be disclosed only in a designated
way; or

(g) To protect privileged matters, the
administrative law judge may take such
other action permitted under § 104.740.

§104.580 Fallure to make or cooperate in
discovery.

(a) Motion to compel discovery. If a
deponent fails to answer a question
propounded, or a party upon whom a
request is made under §§104.530
through 104.550 fails to respond
adequately, objects to a request, or fails
to permit inspection as requested, the
discovering party may move the
administrative law judge for an order
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compelling a response or an inspection
in accordance with the request. The
motion shall:

(1) State the nature of the request;

(2) Set forth the response or objection
of the party upon whom the request was
served;

(3) Present arguments supporting the
motion; and

(4) Attach copies of all relevant
discovery requests and responses.

(b) Evasive or incomplete answers.
For the purposes of this section, an
evasive or incomplete answer or
response will be treated as a failure to
answer or respond.

(c) Administrative law judge ruling. In
ruling on a motion under this section,
the administrative law judge may enter
an order compelling a response or an
inspection in accordance with the
request, may issue sanctions under
paragraph (d) of this section, or may
enter a protective order under § 104.570.

(d) Sanctions. If a party fails to
comply with an order (including an
order for taking a deposition, the
production of evidence within the
party’s control, a request for admission,
or the production of witnesses) the
administrative law judge may:

(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) Prohibit the party failing to comply
with the order from introducing
evidence concerning, or otherwise
relying upon, testimony relating to the
information sought;

(3) Permit the requesting party to
introduce secondary evidence
concerning the information sought;

(4) Strike any appropriate part of the
pleadings or other submissions of the
party failing to comply with such order;

or
(5) Take such other action as may be
appropriate.

Subpart F—Subpoenas

§104.590 Subpoenas

(a) In general. This section governs
the issuance of subpoenas in
administrative proceedings under this
part. Except for time periods stated in
these rules, to the extent that this rule
conflicts with procedures for the
issuance of subpoenas in civil actions in
the United States District Court for the
District in which the investigation of the
discriminatory housing practice took
place, the rules of the United Siates
District Court apply.

(b) fssuance of subpoeena. Upon the
written request of a party, the chief
administrative law judge or the
presiding administrative law judge may
issue a subpoena requiring:

(1) The attendance of a witness for the
purpose of giving testimony at a
deposition;

(2) The attendance of a witness for the
pudrpose of giving testimony at a hearing;
an

(3) The production of relevant books,
papers, documents or tangible things.

(c) Time of request. Requests for
subpoenas in aid of discovery must be
submitted in time to permit the
conclusion of discovery 15 days before
the date scheduled for the hearing. If a
request for subpoenas of a witness for
testimony at a hearing is submitted
three days or less before the hearing, the
subpoena shall be issued at the
discretion of the chief administrative
law judge or the presiding
administrative law judge, as
appropriate,

(d) Service. A subpoena may be
served by any person who is not a party
and is not less than 18 years of age.
Service on a person shall be made by
delivering a copy of the subpoena to the
person and by tendering witness fees
and mileage to that person. When the
subpoena is issued on behalf of HUD,
witness fees and mileage need not be
tendered with the subpoena.

(e) Amount of witness fees and
mileage. A witness summoned by a
subpoena issued under this part is
entitled to the same witness and mileage
fees as a witness in proceedings in
United States District Courts. Fees
payable to a witness summoned by a
subpoena shall be paid by the party
requesting the issuance of the subpoena,
or where the administrative law judge
determines that a party is unable to pay
the fees, the fees shall be paid by the
Department.

(f) Motion to quash or limit subpoena.
Upon a motion by the person served
with a subpoena or by a party, made
within five days of the service of the
subpoena (but in any event not less than
the time specified in the subpoena for
compliance), the administrative law
judge may:

{1) quash or modify the subpoena if it
is unreasonable and oppressive or for
other good cause shown; or

(2) condition denial of the motion
upon the advancement, by the party on
whose behalf the subpoena was issued,
of the reasonable cost of producing
subpoenaed books, papers or
documents. Where the circumstances
require, the administrative law judge
may act upon such a motion at any time
after a copy of the motion has been
served upon the party on whose behalf
the subpoena was isssued.

(g) Failure to comply with subpoena.-
If a person fails to comply with a
subpoena issued under this section, the

party requesting the subpoena may refer
the matter to the Attorney General for
enforcement in appropriate proceedings
under section 814(c) of the Fair Housing
Act.

Subpart G—Prehearing Procedures

§ 104.600 Prehearing statements.

(a) In general. Before the
commencement of the hearing, the
administrative law judge may direct
parties to file prehearing statements.

(b) Contents of statement. The
prehearing statement must state the
name of the party or parties presenting
the statement and, unless otherwise
directed by the administrative law
judge, briefly set forth the following:

(1) Issues involved in the proceeding.

(2) Facts stipulated by the parties and
a statement that the parties have made a
good faith effort to stipulate to the
greatest extent possible.

(3) Facts in dispute.

(4) Witnesses (together with a
summary of the testimony expected) and
exhibits to be presented at the hearing.
: (5) A brief statement of applicable

aw,

(6) Conclusions to be drawn.

(7) Estimated time required for
presentation of the party’s case.

{8) Such other information as may
assist in the disposition of the

proceeding.
§ 104.610 Prehearing conference.

(a) In general. Before the
commencement or during the course of
the hearing, the administrative law
judge may direct the parties to
participate in a conference to expedite
the hearing.

(b) Matters considered. At the
conference, the following malters may
be considered:

(1) Simplification and clarification of
the issues.

(2) Necessary amendments to the
pleadings.

(3) Stipulations of fact and of the
authenticity, accuracy, and admissibility
of documents.

(4) Limitations on the number of
witnesses.

(5) Negotiation, compromise, or
settlement of issues.

{6) The exchange of proposed
exhibits.

(7) Matters of which official notice
will be reguested.

(8) A schedule for the completion of
actions discussed at the conference.

[9) Such other information as may
assist in the disposition of the
proceeding.
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(c) Conduct of conference. The
conference may be conducted by
telephone, correspondence or personal
attendance, Conferences, however, shall
generally be conducted by a conference
call, unless the administrative law judge
determines that this method is
impracticable. The administrative law
judge shall give reasonable notice of the
time, place and manner of the
conference.

(d) Record of conference. Unless
otherwise derected by the
administrative law judge, the conference
will not be stenographically recorded.
The administrative law judge will
reduce the actions taken at the
conference to a written order o, if the
conference takes place less than seven
days before the beginning of the hearing,
may make a statement on the record
summarizing the actions taken at the
conference,

§104.620 Settiement negotiations before
a settlement judge.

(a) Appointment of settlement judge.
The administrative law judge, upon the
motion of a party or upon his or her own
motion, may request the chief
administrative law judge to appoint
another administrative law judge to
conduct settlement negotiations. The
order appointing the settlement judge
may confine the scope of settlement
negotiations to specified issues. The
order shall direct the settlement judge to
report to the chief administrative law
judge within specified time periods.

(b) Duties of settlement judge. (1) The
settlement judge shall convene and
preside over conferences and settlement
negotiations between the parties and
assess the practicalities of a potential
settlement,

(2) The settlement judge shall report
to the chief administrative law judge
describing the status of the settlement
negotiations, evaluating settlement
prospects, and recommending the
termination or continuation of the
settlement negotiations.

(c) Termination of settlement
negotiations. Settlement negotiations
shall terminate upon the order of the
chief administrative law judge issued
after consultation with the settlement
judge. The conduct of settlement
negotiations shall not unduly delay the
commencement of the hearing.

Subpart H—Hearing Procedures

§ 104.700 Date and place of hearing.

(a) Date. The hearing shall commence
not later than 120 days following the
issuance of the charge under § 103.405,
unless it is impracticable to do so. If the
hearing cannot be commenced within

this time period, the administrative law
judge shall notify in writing all parties,
the aggrieved persons on whose behalf
the charge was filed, and the Assistant
Secretary, of the reasons for the delay.

(b) Place. The hearing will be
conducted at a place in the vicinity in
which the discriminatory housing
practice is alleged to have occurred or to
be about to occur.

(c) Notification of time and place for
hearing, The charge issued under 24
CFR 103.405 will specify the time, dale
and place for the hearing. The
administrative law judge may change
the time, date or place of the hearing, or
may temporarily adjourn or continue a
hearing for good cause shown. If such a
change is made or the hearing is
temporarily adjourned, the
administrative law judge shall give the
parties at least five days notice of the
revised time, date and place for the
hearing, unless otherwise agreed by the
parties.

§ 104.710 Conduct of hearings.

The hearing shall be conducted in
accordance with the Administrative
Procedure Act (5 U.S.C. 551-559).

§104.720 Waiver of right to appear.

If all parties waive their right to
appear before the administrative law
judge or to present evidence and
arguments, it is not necessary for the
administrative law judge to conduct an
oral hearing. Such waivers shall be
made in writing and filed with the
administrative law judge. Where
waivers are submitted by all parties, the
administrative law judge shall make a
record of the relevant written evidence
submitted by the parties and pleadings
submitted by the parties with respect to
the issues in the proceeding. These
documents shall constitute the evidence
in the proceeding and the decision shall
be based upon this evidence. Such
hearings shall be deemed to commence
on the first day that written evidence
may be submitted for the record.

§104.730 Evidence.

The Federal Rules of Evidence apply
to the presentation of evidence in
hearings under this part,

§ 104.740 In camera and protective
orders.

The administrative law judge may
limit discovery or the introduction of
evidence, or may issue such protective
or other orders necessary to protect
privileged communications. If the
administration law judge determines
that information in documents
containing privileged matters should be
made available to a party, the

administrative law judge may order the
preparation of a summary or extract of
the nonprivileged matter contained in
the original.

§ 104.750 Exhibits.

(a) Identification. All exhibits offered
into evidence shall be numbered
sequentially and marked with a
designation identifying the party
offering the exhibit.

(b) Exchange of exhibits. One copy of
each exhibit offered into evidence must
be furnished to each of the parties and
to the administrative law judge. If the
administrative law judge does not fix a
time for the exchange of exhibits, the
parties shall exchange copies of exhibits
at the earliest practicable time before
the commencement of the hearing.
Exhibits submitted as rebuttal evidence
are not required to be exchanged before
the commencement of the hearing if the
submission of such evidence could not
reasonably be anticipated at that time.

§ 104.760 Authenticity.

The authenticity of all documents
furnished to the parties as required
under § 104.750 and submitted as
proposed exhibits in advance of the
hearing shall be admitted unless a party
files a written objection to the exhibit
before the commencement of the
hearing. Upon a clear showing of good
cause for failure to file such a written
objection, the administrative law judge
may permit the party to challenge the
authenticity,

§ 104.770 Stipulations.

The parties may stipulate to any
pertinent facts by oral agreement at the
hearing or by written agreement at any
time. Stipulations may be submitted into
evidence at any time before the end of
the hearing. When received into
evidence, the stipulation is binding on
the parties.

§ 104,780 Record of hearing.

(a) Hearing record. All oral hearings
shall be recorded and transcribed by a
reporter designated by, and under the
supervision of, the administrative law
judge. The original transcript shall be a
part of the record and shall constitute
the sole official transcript. All exhibits
introduced as evidence shall be marked
for identification and incorporated as a
part of the record. Transcripts may be
obtained by the parties and by the
public from the official reporter at rates
not to exceed the applicable rates fixed
by the contract with the reporter.

(b) Corrections. Corrections to the
official transcript will be permitted upon
motion of a party. Motions for correction
must be submitted within five days of
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the receipt of the transcript. Corrections
of the official transcript will be
permitted only where errors of
substance are involved and upen the
approval of the administrative law
judge.

§ 104.790 Arguments and briefs.

(a) Arguments. Following the
submission of evidence at an oral
hearing, the administrative law judge
may hear oral arguments at the hearing.
The administrative law judge may limit
the time permitted for such arguments to
avoid unreasonable delay.

(b) Submission of written briefs. The
administrative law judge may permit the
submission of written briefs following
the adjournment of the oral hearing.
Written briefs shall be simultaneously
filed by all parties and shall be due not
later than 30 days following the
adjournment of the oral hearing.

§ 104.800 End of hearing.

(a) Oral hearings. Where there is an
oral hearing, the hearing ends on the
day of the adjournment of the oral
hearing or, where written briefs are
permitted, on the date that the written
briefs are due.

(b) Hearing on written record. Where
the parties have waived an oral hearing,
the hearing ends on the date set by the
administrative law judge as the final
date for the receipt of submissions by
the parties.

§ 104810 Receipt of evidence following
hearing.

Following the end of the hearing, no
additional evidence may be accepted
into the record, except with the
permission of the administrative law
judge. The administrative law judge may
receive additional evidence upon a
determination that new and material
evidence was not readily available
before the end of the hearing, the
evidence has been timely submitted, and
its acceptance will not unduly prejudice
the rights of the parties. However, the
administrative law judge shall include in
the record any motions for attorney's
fees (including supporting
documentation), and any approved
corrections to the transcripts.

Subpart I—Dismissals and Decisions

§ 104.900 Dismissal.

(a) Election of judicial determination.
If the complainant, the respondent, or
the aggrieved person on whose behalf a
complaint was filed makes a timely
election to have the claims asserted in
the charge decided in a civil action
under section 812[0) of the Act, the
administrative law judge shall dismiss
the administrative proceeding.

(b) Effect of a civil action on
administrative proceeding. An
administrative law judge may not
continue an administrative proceeding
under this part regarding an alleged
discriminatory housing practice after the
beginning of the trial of a civil action
commenced by the aggrieved person
under an act of Congress or a State law
seeking relief with respect to that
discriminatory housing practice. If such
a trial is commenced, the administrative
law judge shall dismiss the
administrative proceeding. The
commencement and maintenance of a
civil action for appropriate temporary or
preliminary relief under section 810(e) or
proceedings for such relief under section
813 of the Fair Housing Act does not
affect administrative proceedings under
this part.

§ 104.910 (Initial decision of administrative
law judge.

(a) In general. Within the time period
set forth in paragraph (d) of this section,
the administrative law judge shall issue
an initial decision including findings of
fact and conclusions of law upon each
material issue of fact or law presented
on the record. The initial decision of the
administrative law judge shall be based
on the record of the proceeding.

(b) Finding against respondent. 1f the
administrative law judge finds that a
respondent has engaged, or is about to
engage, in a discriminatory housing
practice, the administrative law judge
shall issue an initial decision against the
respondent and order such relief as may
be appropriate. The relief may include,
but is not limited to, the following:

(1) The administrative law judge may
order the respondent to pay damages to
the aggrieved person {including damages
caused by humiliation and
embarrassment}.

(2) The administrative law judge may
provide for injunctive or such other
equitable relief as may be appropriate.
No such order may affect any contract,
sale, encumbrance or lease
consummated before the issnance of the
initial decision that involved a bona fide
purchaser, encumbrancer or tenant
without actual knowledge of the charge
issued under § 104.405.

(3) To vindicate the public interest,
the administrative law judge may assess
a civil penalty against the respondent.

(i) The amount of the civil penalty
may not exceed:

(A) $10,000, if the respondent has not
been adjudged to have committed any
prior discriminatory housing practice in
any administrative hearing or civil
action permitted under the Fair Housing
Act or any State or local fair housing
law, or in any licensing or regulatory

proceeding conducted by a Federal,
State or local governmental agency.

(B) $25,000, if the respondent has been
adjudged to have committed one other
discriminatory housing practice in any
administrative hearing or civil action
permitted under the Fair Housing Act, or
any State or local fair housing law, or in
any licensing or regulatory proceeding
conducted by a Federal, State, or local
government agency, and the
adjudication was made during the five-
year period preceding the date of filing
of the charge.

(C) 50,000, if the respondent has been
adjudged to have committed two or
more discriminatory housing practices in
any administrative hearings or civil
actions permitted under the Fair
Housing Act or any State or local fair
housing law, or in any licensing or
regulatory proceeding conducted by a
Federal, State, or local government
agency, and the adjudications were
made during the seven-year period
preceding the date of the filing of the
charge.

(ii} If the acts constituting the
discriminatory housing practice that is
the subject of the charge were
committed by the same natural person
who has previously been adjudged, in
any administralive proceeding or civil
action, to have committed acts
constituting a discriminatory housing
practice, the time periods set forth in
paragraphs (b)(3)(i) (B) and {(C) of this
section do not apply.

(iii) In a proceeding involving two or
more respondents, the administrative
law judge may assess a civil penalty as
provided under paragraph (b) of this
section against each respondent that the
administrative law judge determines has
been engaged or is about to engage in a
discriminatory housing practice.

(c) Finding in favor of respondent. 1f
the administrative law judge finds that a
respondent has not engaged, and is not
about to engage, in a discriminatory

housing practice, the administrative law
judge shall make an initial decision
dismissing the charge.

(d) Date of issuance. The
administrative law judge shall issue an
initial decision within 60 days after the
end of the hearing, unless it is
impracticable to do so. If the
administrative law judge is unable to
issue the initial decision within this time
period (or within any succeeding 60-day
period following the initial 60-day
period), the administrative law judge
shall notify in writing all parties, the
aggrieved person on whose behalf the
charge was filed, and the Assistant
Secretary, of the reasons for the delay.
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§104.920 Service of initial decision.

Simultaneously with the issuance of
the initial decision, the administrative
law judge shall serve the initial decision
on all parties, the aggrieved person on
whose behalf the charge was filed, the
Assistant Secretary and the Secretary of
HUD. The initial decision will include a
notice stating that the initial decision
will become the final decision of the
Jepartment unless the Secretary issues
a final decision under § 104.930 within
30 days of the date of issuance of the
initial decision.

§104.925 Resolution of charge.

At any time before the issuance of a
final decision under § 104.930, the
parties may submit an agreement
resolving the charge. The agreement
must be signed by the General Counsel,
the respondent, and the aggrieved
person upon whose behalf the charge
was issued. The administrative law
judge shall accept the agreement by
issuing an initial decision based on the
agreed findings. The submission of an
agreement resolving the charge
constitutes a waiver of any right to
challenge or contest the validity of a
decision entered in accordance with the
agreement.

§104.930 Final decision.

(a) Issuance of final decision by
Secretary. The Secretary of HUD may
review any finding of fact, conclusion of
law, or order contained in the initial
decision of the administrative law judge
and issue a final decision in the
proceeding. The Secretary may affirm,
modify or set aside, in whole or in part,
the initial decision or remand the initial
decision for further proceedings. The
Secretary shall serve the final decision
on all parties no later than 30 days from
the date of issuance of the initial
decision of the administrative law judge.
The final decision shall be served on all
parties, the aggrieved person on whose
behalf the charge was filed, and the
Assistant Secretary.

(b) No final decision by Secretary. If
the Secretary of HUD does not serve a
final decision within the time period
described above, the initial decision of
the administrative law judge will
become the final decision of the
Department. For the purposes of this
part, such a final decision will be
considered to have been issued 30 days
following the date of issuance of the
initial decision.

(c) Public disclosure. HUD shall make
public disclosure of each final decision.

(d) Decisions on remand. If the
Secretary remands the decision for.
further proceedings, the administrative
law judge shall issue an initial decision

on remand within 60 days of the date of
issuance of the Secretary’s decision,
unless it is impractical to do so. If the
administrative law judge is unable to
issue the initial decision within this time
period (or within any succeeding 60-day
period following the initial 60-day
period), the administrative law judge
shall notify in writing the parties, the
aggrieved person on whose behalf the
charge was filed, and the Assistant
Secretary, of the reasons for the delay.

§ 104.935 Action upon issuance of a final
decision.

(a) Licensed or regulated businesses.
(1) If a final decision includes a finding
that a respondent has engaged or is
about to engage in a discriminatory
housing practice in the course of a
business that is subject to licensing or
regulation by a Federal, State or local
governmental agency, the Assistant
Secretary will notify the governmental
agency of the decision by:

(i) Sending copies of the findings of
fact, conclusions of law and the final
decision to the governmental agency by
certified mail; and

(ii) Recommending appropriate
disciplinary action to the governmental
agency, including, where appropriate,
the suspension or revocation of the
license of the respondent.

(2) The Assistant Secretary will notify
the appropriate governmental agencies
within 30 days after the date of issuance
of the final decision, unless a petition for
judicial review of the final decision as
described in § 104.950 has been filed
before the issuance of the notification of
the agency. If such a petition has been
filed, the Assistant Secretary will
provide the notification to the
governmental agency within 30 days of
the date that the final decision is
affirmed upon review. If a petition for
judicial review is timely filed following
the notification of the governmental
agency, the Assistant Secretary will
promptly notify the governmental
agency of the petition and withdraw his
or her recommendation.

(b) Netification to the Attorney
General. If a final decision includes a
finding that a respondent has engaged or
is about to engage in a discriminatory
housing practice and another final
decision including such a finding was
issued under this part within the five
years preceding the date of issuance of
the final decision, the General Counsel
will notify the Attorney General of the
decisions by sending a copy of the final
decisions in each administrative
proceeding.

§ 104.940 Attorney's fees and costs.

Following the issuance of the final
decision under § 104.930, any prevailing
party, except HUD, may apply for
attorney's fees and costs. The
administrative law judge will issue an
initial decision awarding or denying
such fees and costs. The initial decision
will become the final decision of HUD
unless the Secretary reviews the initial
decision and issues a final decision on
fees and costs within 30 days. The
recovery of reasonable attorney's fees
and costs will be permitted as follows:

(a) If the respondent is the prevailing
party:

{1) HUD will be liable for reasonable
attorney’s fees and costs to the extent
provided under the Equal Access to
Justice Act (5 U.S.C. 504) and HUD's
regulations at 24 CFR Part 14; and

(2) An intervenor will be liable for
reasonable attorney's fees and costs
only to the extent that the intervenor's
participation in the administrative
proceeding was frivolous or vexatious,
or was for the purpose of harassment.

(b) To the extent that an intervenor is
a prevailing party, the respondent will
be liable for reasonable attorney’s fees
unless special circumstances make the
recovery of such fees and costs unjust.

Subpart J—Judicial Review and
Enforcement of Final Decision

§ 104.950 Judicial review of final decision.

(a) Petition for review. Any party
adversely affected by a final decision
under § 104,930 may file a petition in the
appropriate United States Court of
Appeals for review of the decision under
section 812(i) of the Fair Housing Act.
The petition must be filed within 30 days
of the date of issuance of the final
decision.

(b) No petition for review. If no
petition for review is filed under
paragraph (a) within 45 days from the
date of issuance of the final decision,
the findings of facts and final decision
shall be conclusive in connection with
any petition for enforcement described
under § 104.955(a) filed thereafter by the
General Counsel, and in connection with
any petition for enforcement described
under § 104.955(b).

§ 104.955 Enforcement of final decision.

(a) Enforcement by HUD. Following
the issuance of a final decision under
§ 104.930, the General Counsel may
petition the appropriate United States
Court of Appeals for the enforcement of
the final decision and for appropriate
temporary relief or restraining order in
accordance with section 812(j) of the
Fair Housing Act.
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(b) Enforcement by others. If before
the expiration of 60 days from the date
of issuance of the final decision under

§ 104.930, no petition for review of the
final decision described under § 104.950
has been filed, and the General Counsel
has not sought enforcement of the final
decision as described in paragraph (a) of
this section, any person entitled to relief
under the final decision may petition the
appropriate United States Court of
Appeals for the enforcement of the final
decision in accordance with section
812(m) of the Fair Housing Act.

PART 105—FAIR HOUSING

6. The appendix to Part 105 is
redesignated as the appendix to Part 103
and the remainder of Part 105 is
removed.

PART 106—FAIR HOUSING
ADMINISTRATIVE MEETINGS UNDER
THE FAIR HOUSING ACT

7. The title to Part 106 is revised as set
forth above.

8. The authority citation for Part 106 is
revised to read as follows:

Authority: Title VIII, Civil Rights Act of
1968 (42 U.S.C. 3600-3620); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

9. Section 106.1 is revised to read as
follows:

§ 106.1 Purpose.

The purpose of this part is to establish
procedures for public meetings or
conferences that may be used to assist
the Assistant Secretary in achieving the
aims of the Fair Housing Act for the
promotion and assurance of equal
opportunity in housing with regard to
race, color, religion, sex, handicap,
familial status, or national origin, and,
specifically, to carry out those
responsibilities delegated to him or her
by the Secretary of Housing and Urban
Development under sections 808(e) (1),
(2), and (3), and 809 of the Fair Housing
Act.

10. Section 106.2 is revised to read as
follows:

§ 106.2 Definitions.
As used in this part:
(a) ""Assistant Secretary" means the

Assistant Secretary for Fair Housing

and Equal Opportunity in the

Department of Housing and Urban

Development.

(b) “Meeting" means a public meeting
or conference held under the authority
of the Fair Housing Act and this part.

(€) “Fair Housing Act" means Title
VIII of the Civil Rights Act of 1968, as
* amended by the Fair Housing

Amendments Act of 1988, 42 U.S.C.
3600-3620.

11. Part 109 is revised to read as
follows:

PART 109—FAIR HOUSING
ADVERTISING

Sec.

109.5 Policy.

109.10 Purpose.

109.15 Definitions.

109.16 Scope.

109.20 Use of words, phrases, symbols, and
visual aids.

109.25 Selective use of advertising media or
content.

109.30 Fair housing policy and practices.

Appendix [ to Part 109—Fair Housing
Advertising.

Authority: Title VIII, Civil Rights Act of
1968 (42 U.S.C. 3600-3620): sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

§ 109.5 Policy.

It is the policy of the United States to
provide, within constitutional
limitations, for fair housing throughout
the United States. The provisions of the
Fair Housing Act (42 U.S.C. 3600, et seq.)
make it unlawful to discriminate in the
sale, rental, and financing of housing,
and in the provision of brokerage and
appraisal services, because of race,
color, religion, sex, handicap, familial
status, or national origin. Section 804(c)
of the Fair Housing Act, 42 U.S.C.
3604(c), as amended, makes it unlawful
to make, print, or publish, or cause to be
made, printed, or published, any notice,
statement, or advertisement, with
respect to the sale or rental of a
dwelling, that indicates any preference,
limitation, or discrimination because of
race, color, religion, sex, handicap,
familial status, or national origin, or an
intention to make any such preference,
limitation, or discrimination. However,
the prohibitions of the act regarding
familial status do not apply with respect
to “housing for older persons”, as
defined in section 807(b) of the act.

§ 109.10 Purpose.
The purpose of this part is to assist all
advertising media, advertising agencies
and all other persons who use
advertising to make, print, or publish, or
cause to be made, printed, or published,
advertisements with respect to the sale,
rental, or financing of dwellings which
are in compliance with the requirements
of the Fair Housing Act. These
regulations also describe the matters
this Department will review in
evaluating compliance with the Fair
Housing Act in connection with
investigations of complaints alleging
discriminatory housing practices
involving advertising.

§ 109.15 Definitions.

As used in this part:

(a) “Assistant Secretary” means the
Assistant Secretary for Fair Housing
and Equal Opportunity.

(b) “General Counsel” means the
General Counsel of the Department of
Housing and Urban Development,

(c) “Dwelling” means any building,
structure, or portion thereof which is
occupied as, or designed or intended for
occupancy as, a residence by one or
more families, and any vacant land
which is offered for sale or lease for the
construction or location thereon of any
such building, structure, or portion
thereof.

(d) “Family” includes a single
individual.

(e) “Person” includes one or more
individuals, corporations, partnerships,
associations, labor organizations, legal
representatives, mutual companies,
joint-stock companies, trusts,
unincorporated organizations, trustees,
trustees in cases under Title 11 of the
United States Code, receivers, and
fiduciaries.

(f) *“To rent” includes to lease, to
sublease, to let and otherwise to grant
for a consideration the right to occupy
premises not owned by the occupant.

(g) "Discriminatory housing practice”
means an act that is unlawful under
section 804, 805, 806, or 818 of the Fair
Housing Act.

(h) “Handicap" means, with respect to
a person—

(1) A physical or mental impairment
which substantially limits one or more
of such person's major life activities,

(2) A record of having such an
impairment, or

(3) Being regarded as having such an
impairment.

This term does not include current,
illegal use of or addiction to a controlled
substance (as defined in section 102 of
the Controlled Substances Act (21 U.S.C.
802)). For purposes of this part, an
individual shall not be considered to
have a handicap solely because that
individual is a transvestite.

(i) “Familial status" means one or
more individuals (who have not attained
the age of 18 years) being domiciled
with—

(1) A parent or another person having
legal custody of such individual or
individuals; or

(2) The designee of such parent or
other person having such custody, with
the written permission of such parent or
other person. The protections afforded
against discrimination on the basis of
familial status shall apply to any person
whao is pregnant or is in the process of
securing legal custody of any individual
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who has not attained the age of 18
years.

§ 109.16 Scope.

(a) General. This part describes the
matters the Department will review in
evaluating compliance with the Fair
Housing Act in connection with
investigations of complaints alleging
discriminatory housing practices
involving advertising. Use of these
criteria will be considered by the
General Counsel in making
determinations as to whether there is
reasonable cause to believe that a
discriminatory housing practice has
occurred or i about to occur.

(1) Advertising media. This part
provides criteria for use by advertising
media in determining whether to accept
and publish advertising regarding sales
or rental transactions. Use of these
criteria will be considered by the
General Counsel in making
determinations as to whether there is
reasonable cause to believe that a
discriminatory housing practice has
occurred or is about to occur.

(2) Persons placing advertisements. A
failure by persons placing
advertisements to use the criteria
contained in this part, when found in
connection with the investigation of a
complaint alleging the making or use of
discriminatory advertisements, will be
considered by the General Counsel in
making a determination of reasonable
cause to believe that a discriminatory
housing practice has occurred or is
about to occur.

(b) Affirmative advertising efforts.
Nothing in this part shall be construed
to restrict advertising efforts designed to
attract persons to dwellings who would
not ordinarily be expected to apply,
when such efforts are pursuant to an
affirmative marketing program or
undertaken to remedy the effects of
prior discrimination in connection with
the advertising or marketing of
dwellings.

§109.20 Use of words, phrases, symbols,
and visual aids.

The following words, phrases,
symbols, and forms typify those most
often used in residential real estate
advertising to convey either overt or
tacit discriminatory preferences or
limitations. In considering a complaint
under the Fair Housing Act, the
Department will normally consider the
use of these and comparable words,
phrases, symbols, and forms to indicate
a possible violation of the act and to
establish a need for further proceedings
on the complaint, if it is apparent from
the context of the usage that

discrimination within the meaning of the
act is likely to result.

(a) Words descriptive of dwelling,
landlord, and tenants. White private
home, Colored home, Jewish home,
Hispanic residence, adult building.

(b) Words indicative of race, color,
religion, sex, handicap, familial status,
or national origin—(1) Race—Negro,
Black, Caucasian, Oriental, American
Indian,

(2) Color—White, Black, Colored.

(3) Religion—Protestant, Christian,
Catholic, Jew.

(4) National origin—Mexican
American, Puerto Rican, Philippine,
Polish, Hungarian, Irish, Italian,
Chicano, African, Hispanic, Chinese,
Indian, Latino.

(5) Sex—the exclusive use of words in
advertisements, including those
involving the rental of separate units in
a single or multi-family dwelling, stating
or tending to imply that the housing
being advertised is available to persons
of only one sex and not the other, except
where the sharing of living areas is
involved. Nothing in this part restricts
advertisements of dwellings used
exclusively for dormitory facilities by
educational institutions.

(6) Handicap—crippled, blind, deaf,
mentally ill, retarded, impaired,
handicapped, physically fit. Nothing in
this part restricts the inclusion of
information about the availability of
accessible housing in advertising of
dwellings.

(7) Familial status—adults, children,
singles, mature persons. Nothing in this
part restricts advertisements of
dwellings which are intended and
operated for occupancy by older persons
and which constitute “housing for older
persons’ as defined in Part 100 of this
title.

(8) Catch words—Words and phrases
used in a discriminatory context should
be avoided, e.g., "restricted",
“exclusive”, “private”, “integrated”,
“traditional”, “board approval" or
“membership approval”.

(c) Symbols or logotypes. Symbols or
logotypes which imply or suggest race,
color, religion, sex, handicap, familial
status, or national origin.

(d) Colloguialisms. Words or phrases
used regionally or locally which imply
or suggest race, color, religion, sex,
handicap, familial status, or national
origin.

(e) Directions to real estate for sale or
rent (use of maps or written
instructions). Directions can imply a
discriminatory preference, limitation, or
exclusion. For example, references to
real estate location made in terms of

racial or national origin significant
landmarks, such as an existing black

development (signal to blacks) or an
existing development known for its
exclusion of minorities (signal to
whites). Specific directions which make
reference to a racial or national origin
significant area may indicate a
preference. References to a synagogue,
congregation or parish may also indicate
a religious preference.

(f) Area (location) description. Names
of facilities which cater to a particular
racial, national origin or religious group,
such as country club or private school
designations, or names of facilities
which are used exclusively by one sex
may indicate a preference.

§109.25 Selective use of advertising
media or content.

The selective use of advertising media
or content when particular combinations
thereof are used exclusively with
respect to various housing developments
or sites can lead to discriminatory
results and may indicate a violation of
the Fair Housing Act. For example, the
use of English language media alone or
the exclusive use of media catering to
the majority population in an area,
when, in such area, there are also
available non-English language or other
minority media, may have
discriminatory impact, Similarly, the
selective use of human models in
advertisements may have
discriminatory impact. The following are
examples of the selective use of
advertisements which may be
discriminatory:

(a) Selective geographic
advertisements. Such selective use may
involve the strategic placement of
billboards; brochure advertisements
distributed within a limited geographic
area by hand or in the mail; advertising
in particular geographic coverage
editions of major metropolitan
newspapers or in newspapers of limited
circulation which are mainly advertising
vehicles for reaching a particular
segment of the community; or displays
or announcements available only in
selected sales offices.

(b) Selective use of equal opportunity
slogan or logo. When placing
advertisements, such selective use may
involve placing the equal housing
opportunity slogan or logo in advertising
reaching some geographic areas, but not
others, or with respect to some
properties but not others,

(c) Selective use of human models
when conducting an advertising
campaign. Selective advertising may
involve an advertising campaign using
human models primarily in media that

cater to one racial or national origin
segment of the population without a
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complementary advertising campaign
that is directed at other groups. Another
example may involve use of racially
mixed models by a developer to
advertise one development and not
others. Similar care must be exercised in
advertising in publications or other
media directed at one particular sex, or
at persons without children. Such
selective advertising may involve the
use of human models of members of
only one sex, or of adults only, in
displays, photographs or drawings to
indicate preferences for one sex or the
other, or for adults to the exclusion of
children.

§ 109.30 Fair housing policy and practices.

In the investigation of complaints, the
Assistant Secretary will consider the
implementation of fair housing policies
and practices provided in this section as
evidence of compliance with the
prohibitions against discrimination in
advertising under the Fair Housing Act.

(a) Use of Equal Housing Opportunity
logotype, statement, or slogan. All
advertising of residential real estate for
sale, rent, or financing should contain an
equal housing opportunity logotype,
statement, or slogan as a means of
educating the homeseeking public that
the property is available to all persons
regardless of race, color, religion, sex,
handicap, familial status, or national
origin. The choice of logotype, statement
or slogan will depend on the type of
media used (visual or auditory) and, in
space advertising, on the size of the
advertisement. Table I (see Appendix I)
indicates suggested use of the logotype,
statement, or slogan and size of
logotype. Table II (see Appendix I)
contains copies of the suggested Equal
Housing Opportunity logotype,
statement and slogan.

(b) Use of human models. Human
models in photographs, drawings, or
other graphic techniques may not be
used to indicate exclusiveness because
of race, color, religion, sex, handicap,
familial status, or national origin. If
models are used in display advertising
campaigns, the models should be clearly
definable as reasonably representing
majority and minority groups in the
metropolitan area, both sexes, and,
when appropriate, families with
children. Models. if used, should portray
persons in an equal social setting and
indicate to the general public that the
housing is open to all without regard to
race, color, religion, sex, handicap,
familial status, or national origin, and is
not for the exclusive use of one such
group.

(c) Coverage of local laws. Where the
Equal Housing Opportunity statement is
used. the advertisement may also

include a statement regarding the
coverage of any local fair housing or
human rights ordinance prohibiting
discrimination in the sale, rental or
financing of dwellings.

(d) Notification of fair housing
policy—(1) Employees. All publishers of
advertisements, advertising agencies,
and firms engaged in the sale, rental or
financing of real estate should provide a
printed copy of their nondiscrimination
policy to each employee and officer.

(2) Clients. All publishers or
advertisements and advertising agencies
should post a copy of their
nondiscrimination policy in a
conspicuous location wherever persons
place advertising and should have
copies available for all firms and
persons using their advertising services.

(3) Publishers’ notice. All publishers
should publish at the beginning of the
real estate advertising section a notice
such as that appearing in Table III (see
Appendix I). The notice may include a
statement regarding the coverage of any
local fair housing or human rights
ordinance prohibiting discrimination in
the sale, rental or financing of dwellings.

Appendix I to Part 109—Fair Housing
Advertising

The following three tables may serve as a
guide for the use of the Equal Housing
Opportunity logotype, statement, slogan, and
publisher's notice for advertising:

Table 1

A simple formula can guide the real estate
advertiser in using the Equal Housing
Opportunity logotype, statement, or slogan.

In all space advertising (advertising in
regularly printed media such as newspapers
or magazines) the following standards should
be used:

Size of
Size of advertisement }ogotg'/]pe
in inches
Ya page or larger. 2x2

Ys page up to % page...... 1x1
4 column inches to Y% page. = Yax e
Less than 4 column inches .........coevreeiens ")

' Do not use.

In any other advertisements, if other
logotypes are used in the advertisement, then
the Equal Housing Opportunity logo should
be of a size at least equal to the largest of the
other logotypes; if no other logotypes are
used, then the type should be bold display
face which is clearly visible. Alternatively,
when no other logotypes are used, 3 to 5
percent of an advertisement may be devoted
to a statement of the equal housing
opportunity policy.

In space advertising which is less than 4
column inches (one column 4 inches long or
two columns 2 inches long) of a page in size,
the Equal Housing Opportunity slogan should
be used. Such advertisements may be
grouped with other advertisements under a

caption which states that the housing is
available to all without regard to race, color.
religion, sex, handicap, familial status, or
national origin.

Table II

Hlustrations of Logotype, Statement, and
Slogan. Equal Housing Opportunity Logotype:

EQUAL HOUSING
OPPORTUNITY

Equal Housing Opportunity Statement: We
are pledged to the letter and spirit of U.S.
policy for the achievement of equal housing
opportunity throughout the Nation. We
encourage and support an affirmative
advertising and marketing program in which
there are no barriers to obtaining housing
because of race, color, religion, sex,
handicap, familial status, or national origin.

Equal Housing Opportunity Slogan: “Equal
Housing Opportunity.”

Table III

Illustration of Media Notice—Publisher’s
notice; All real estate advertised herein is
subject to the Federal Fair Housing Aclt,
which makes it illegal to advertise “any
preference, limitation, or discrimination
because of race, color, religion, sex,
handicap, familial status, or national origin,
or intention to make any such preference,
limitation, or diserimination."

We will not knowingly accept any
advertising for real estate which is in
violation of the law. All persons are hereby
informed that all dwellings advertised are
available on an equal opportunity basis.

PART 110—FAIR HOUSING POSTER

12. The authority citation for Part 110
is revised to read as follows:

Authority: Title VIII, Civil Rights Act of
1968 (42 U.S.C. 3600-3620); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)),

13. Section 110.1 is revised to read as
follows:

§ 110.1 Purpose.

The regulations set forth in this part
contain the procedures established by
the Secretary of Housing and Urban
Development with respect to the display
of a fair housing poster by persons
subject to sections 804 through 806 of the
Fair Housing Act, 42 U.S.C. 3604-3606.
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14. In § 110.5, paragraphs (b), (e}, (g)

and (h) are revised to read as follows:

§ 110.5 Definitions.

se

individuals, corporations, partnerships,
associations, labor organizations, legal

* - - -

(b) “Discriminatory housing practice”
means an act that is unlawful under

ction 804, 805, 806, or 818 of the Act.

" - *

(e) “Person" includes one or more

representatives, mutual companies,

joi

unincorporated organizations, trustees,

nt-stock companies, trusts,

trustees in cases under Title 11 of the
United States Code, receivers and

fid

uciaries.

. * - -

(g) “Fair housing poster” means the
poster prescribed by the Secretary for
display by persons subject to sections
804-806 of the Act.

h) “The Act" means the Fair Housing

(
Ac

t(The Civil Rights Act of 1968, as

amended by the Fair Housing
Amendments Act of 1988), 42 U.S.C.
3600, et seq.

1

- - * -

5.In § 110,10, paragraph (a)

introductory text and paragraph (c) is

rev

ised to read as follows:

§110.10 Persons subject.
(a) Except to the extent that

paragraph (b) of this section applies, all
persons subject to section 804 of the Act

Dis

Housing and Other Prohibited Practices,

sha
pos

crimination in the Sale or Rental of

Il post and maintain a fair housing
ter as follows:

. . * -

(c) All persons subject to section 805

of the Act, Discrimination In Residential

Real Estate-Related Transactions shall
post and maintain a fair housing poster

ata

Il their places of business which

participate in the covered activities,

16. Section 110.15 is revised to read as

- * -

follows:

§110.15 Location of posters.

A

Il fair housing posters shall be

prominently displayed so as to be
readily apparent to all persons seeking
housing accommodations or seeking to
engage in residential real estate-related

tran

sactions or brokerage services as

contemplated by sections 804 through
806 of the Act,

17.In § 110.25, paragraph (a) is
revised to read as follows:

§110.25 Description of posters

(a) The fair housing poster shall be 11
es by 14 inches and shall bear the
wing legend:

inch
follo

EQUAL Hﬂl;‘SllG
EQUAL HOUSING OPPORTUNITY

We do Business in Accordance With the Fair
Housing Act

(The Civil Rights Act of 1968, as amended by
the Fair Housing Amendments Act of 1988)

IT IS ILLEGAL TO DISCRIMINATE
AGAINST

ANY PERSON BECAUSE OF RACE, COLOR,
RELIGION, SEX, HANDICAP, FAMILIAL
STATUS (HAVING ONE OR MORE
CHILDREN), OR NATIONAL ORIGIN

* In the sale or rental of housing or
residential lots.

* In advertising the sale or rental of
housing.

* In the financing of housing,

* In the appraisal of housing.

* In the provision of real estate brokerage
services.

* Blockbusting is also illegal.

Anyone who feels he or she has been
discriminated against should send a
complaint to:

U.S. Department of Housing and Urban
Development, Assistant Secretary for Fair
Housing and Equal Opportunity,
Washington, DC 20410

or

HUD Region or [Area Office stamp)
- L *

- -

18. Part 115 is revised to read as
follows:

PART 115—CERTIFICATION OF
SUBSTANTIALLY EQUIVALENT AGENCIES

Sec.

1151 Purpose.

115.2 Basis of determination,

1153 Criteria for adequacy of law.

115.3a  Criteria for adequacy of law—
discrimination because of handicap.

1154 Performance standards.

115.5 Request for certification.

115.8 Procedure for certification.

115.7 Denial of certification,.

115.8 Withdrawal of certification.

1159 Conferences.

115.10 Consequences of certification.

115.11 Interim referrals.

Authority: Title VIII, Civil Rights Act of
1968 (42 U.S.C. 3600-3620); sec. 7(d),
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d)).

§ 1151 Purpose.

(&) Section 810(f) of the Fair I lousing
Act, (The Civil Rights Act of 1968, as
amended by the Fair Housing
Amendments Act of 1988 (the Act))
provides that: whenever a complaint
alleges a discriminatory housing
practice within the jurisdiction of a
State or local public agency that has
been certified by the Secretary as
substantially equivalent, the Secretary
shall refer the complaint to that certified
agency before taking any action with
respect to the complaint. Except with
the consent of the certified agency, the
Secretary, after referral is made, shall
take no further action with respect to
the complaint unless:

(1) The certified agency has failed to
commence proceedings with respect to
the complaint before the end of the 30th
day after the date of referral:

(2) The certified agency, having
commenced proceedings, fails to carry
forward proceedings with reasonable
promptness; or

(3) The Secretary determines that the
certified agency no longer qualifies for
certification.

The Secretary has delegated the
exercise of functions and duties under
section 810(f) of the Act to the Assistant
Secretary for Fair Housing and Equal
Opportunity (the Assistant Secretary).

(b) The purpose of this part is to set
forth:

(1) The basis for agency certification.

(2) The procedure by which a
determination to certify is made by the
Assistant Secretary.

(3) The basis and procedure for
withdrawal of certification.

(4) The consequences of certification.

§115.2 Basis of determination.

A determination to certify an agency
as substantially equivalent involves a
two-phase procedure. The determination
requires examination and an affirmative
conclusion by the Assistant Secretary
on two separate inquiries:

(a) Whether the law, administered by
the agency, on its face, provides that:

(1) The substantive rights protected by
the agency in the jurisdiction with
respect to which certification is to be
made;

(2) The procedures followed by the
agency;

(3) The remedies available to the
agency; and

(4) The availability of judicial review
of the agency’s actions;

Are Substantially substantively
equivalent to those created by and
under the act; and
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(b) Whether the current practices and
past performance of the agency
demonstrate that, in operation, the law
in fact provides rights and remedies
which are substantially equivalent to
those provided in the Act.

§ 115.3 Criteria for adequacy of law.

(a) In order for a determination to be
made that a State or local fair housing
agency administers a law which, on its
face, provides rights and remedies for
alleged discriminatory housing practices
that are substantially equivalent to
those provided in the Act, the law or
ordinance must;

(1) Provide for an administrative
enforcement body to receive and
process complaints and provide that:

(i) Complaints must be in writing;

(ii) Upon the filing of a complaint the
agency shall serve notice upon the
complainant acknowledging the filing
and advising the complainant of the
time limits and choice of forums
provided under the law;

(iii) Upon the filing of a complaint the
agency shall promptly serve notice on
the respondent or person charged with
the commission of a discriminatory
housing practice advising of his or her
procedural rights and obligations under
the law or ordinance together with a
copy of the complaint;

(iv) A respondent may file an answer
to a complaint.

{2) Delegate to the administrative
enforcement body comprehensive
authority, including subpoena power, to
investigate the allegations of
complaints, and power to conciliate
complaint matters, and require that:

(i) The agency commence proceedings
with respect to the complaint before the
end of the 30th day after receipt of the
complaint;

(ii) The agency investigate the
allegations of the complaint and
complete the investigation in no more
than 100 days after receipt of the
complaint, unless it is impracticable.

(iii) If the agency is unable to
complete the investigation within 100
days it shall notify the complainant and
respondent in writing of the reasons for
not doing so;

(iv) The agency make final
administrative disposition of a
complaint within one year of the date of
receipt of a complaint, unless it is
impracticable to do so. If the agency is
unable to do so it shall notify the
complaintant and respondent, in writing,
of the reasons for not doing so;

(v) Any conciliation agreement arising
out of conciliation efforts by the agency
shall be an agreement between the
respondent and the complainant and

shall be subject to the approval of the
agency;

(vi) Each conciliation agreement shall
be made public unless the complainant
and respondent otherwise agree and the
agency determines that disclosure is not
required to further the purposes of the
law or ordinance.

(3) Not place any excessive burdens
on the complainant that might
discourage the filing of complaints, such
as:

(i) A provision that a complaint must
be filed within any period of time less
than 180 days after an alleged
discriminatory housing practice has
occurred or terminated;

(ii) Anti-testing provisions;

(iii) Provisions that could subject a
complainant to costs, criminal penalties
or fees in connection with filing of
complaints.

(4) Not contain exemptions that
substantially reduce the coverage of
housing accommodations as compared
to Section 803 of the Act (which
provides coverage with respect to all
dwellings except, under certain
circumstances, single family homes sold
or rented by the owner and units in
owner-occupied dwellings containing
living quarters for no more than four
families). :

(5) Be sufficiently comprehensive in
its prohibitions to be an effective
instrument in carrying out and achieving
the intent and purposes of the Act, i.e.,
prohibit the following acts:

(i) Refusal to sell or rent based on
discrimination because of race, color,
religion, sex, familial status, or national
origin;

(ii) Refusal to negotiate for a sale or
rental based on discrimination because
of race, color, religion, sex, familial
status, or national origin;

(iii) Otherwise making unavailable or
denying a dwelling based on
discrimination because of race, color,
religion, sex, familial status, or national
origin;

(iv) Discriminating in the terms,
conditions, or privileges of sale or rental
of a dwelling, or in the provision of
services or facilities in connection
therewith, based on discrimination
because of race, color, religion, sex,
familial status, or national origin;

(v) Advertising in a manner that
indicates any preference, limitation, or
discrimination because of race, color,
religion, sex, familial status, or national
origin;

(vi) Falsely representing that a
dwelling is not available for inspection,
sale, or rental because of discrimination
because of race, color, religion, sex.
familial status, or national origin;

(vii) Coercion, intimidation, threats, or
interference with any person in the
exercise or enjoyment of, or on account
of his or her having exercised or
enjoyed, or on account of his or her
having aided or encouraged any other
person in the exercise of enjoyment of
any right granted or protected by section
803, 804, 805, or 806 of the Act;

(viii} Blockbusting based on
representations regarding the entry or
prospective entry into the neighborhood
of a person or persons of a particular
race, color, religion, sex, familial status,
or national origin;

(ix) Discrimination in residential real
estate-related transactions by providing
that: It shall be unlawful for any person
or other entity whose business includes
engaging in residential real estate-
related transactions to discriminate
against any person in making available
such a transaction, or in the terms or
conditions of such a transaction,
because of race, color, religion, sex,
familial status, or national origin. Such
transactions include:

(A) The making or purchasing of loans
or the provision of other financial
assistance for purchasing, constructing,
improving, repairing, or maintaining a
dwelling; or the making or purchasing of
loans or the provision of other financial
assistance secured by residential real
estate; or

(B) The selling, brokering, or
appraising of residential real property;

{x) Denying a person access to, or
membership or participation in, a
multiple listing service, real estate
brokers' organization, or other service
because of race, color, religion, sex,
familial status or national origin.

(b) In addition to the factors described
in paragraph (a) of this section, the
provisions of the State or local law must
afford administrative and judicial
protection and enforcement of the rights
embodied in the law.

(1) The agency must have authority to:

(i) Seek prompt judicial action for
appropriate temporary or preliminary
relief pending final disposition of a
complaint if the agency concludes that
such action is necessary to carry out the
purposes of the law or ordinance;

(ii) Issue subpoenas;

(iii) Grant actual damages or arrange
to have adjudicated in court at agency
expense the award of actual damages to
an aggrieved person;

(iv) Grant injunctive or other
equitable relief, or be specifically
anthorized to seek such relief in a court
of competent jurisdiction.

(v) Assess a civil penalty against the
respondent, or arrange to have
adjudicated in court at agency expense
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the award of punitive damages against
the respondent.

(2) Agency actions must be subject to
judicial review upon application by any
party aggrieved by a final agency order.

(3) Judicial review of a final agency
order must be in a court with authority
to grant to the petitioner, or to any other
party, such temporary relief, restraining
order, or other order as the court
determines is just and proper; affirm,
modify, or set aside, in whole or in part,
the order, or remand the order for
further proceedings; and enforce the
order to the extent that the order is
affirmed or modified.

(c) The requirement that the State or
local law prohibit discrimination on the
basis of familial status does not require
that the State or local law limit the
applicability of any reasonable local.
State or Federal restrictions regarding
the maximum number of occupants
permitted to occupy a dwelling.

(d) The State or local law may assure
that no prohibition based on
discrimination because of familial status
applies to housing for older persons
substantially as described in Part 100,
Subpart E.

(e) A detemination of the adequancy
of a State or local fair housing law “on
its face" is intended to focus on the
meaning and intent of the text of the
law, as distinguished from the
effectiveness of its administration.
Accordingly, this determination is not
limited to an analysis of the literal text
of the law but must take into account all
relevant maters of State or local law,
e.g. regulations, directives and rules of
procedure, or interpretations of the fair
housing law by competent authorities,
as may be necessary.

(f) A law will be held to be not
adequate “on its face" if it permits any
of the agency's decision making
authority to be contracted out or
delegated to a non-governmental
authority. For the purposes of this
paragraph, “decision making authority"
shall include:

(1) acceptance of the complaint;

(2) Approval of the concilitation
agreement;

(3) Dismissal of a complaint;

(4) Any action specified in Section
115.3(a)(2)(iv) or 115.3(b)(1).

(g) The State or local law must
provide for civil enforcement of the law
or ordinance by an aggrieved person by
the commencement of an action in an
appropriate court not less than 1 year
after the occurrence or termination of an
alleged discriminatory housing practice.
The court should be empowered to:

(1) Award the plaintiff actual and
punitive damages:

(2) Grant as relief, as it deems
appropriate, any temporary or
permanent injunction, temporary
restraining order or other order;

(3) Allow reasonable attorney's fees
and costs.

§115.3a Criteria for adequacy of law—
discrimination because of handicap.

(a) In addition to the provisions of
§ 115.3, in order for a determination to
be made that a State or local fair
housing agency administers a law
which, on its face, provides rights and
remedies for alleged discriminatory
housing practices, based on handicap,
that are substantially equivalent to
those provided in the Act, the law or
ordinance must be sufficiently
comprehensive in its prohibitions to be
an effective instrument in carrying out
and achieving the intent and purposes of
the Act, i.e., it must prohibit the
following acts:

(1) Advertising in a manner that
indicates any preference, limitation, or
discrimination because of handicap;

(2) Falsely representing that a
dwelling is not available for inspection,
sale, or rental based on discrimination
because of handicap;

(3) Blockbusting, Eased on
representations regarding the entry or
prospective entry into the neighborhood
of a person or persons with a particular
handicap;

(4) Discrimination in residential real
estate-related transactions by providing
that: It shall be unlawful for any person
or other entity whose business includes
engaging in residential real estate-
related transactions to discriminate
against any person in making available
such a transaction, or in the terms and
conditions of such a transaction,
because of handicap. Residential and
real estate-related transactions include:

(i) The making or purchasing of loans
or the provision of other financial
assistance for purchasing, constructing,
improving, repairing, or maintaining a
dwelling; or the making or purchasing of
loans or the provision of other financial
assistance secured by residential real
estate; or

(i) The selling, brokering, or
appraising of residential real property;

(5) Denying a person access to, or
membership or participation in, multiple
listing services, real estate brokers'
organizations, or other services because
of handicap;

(6) Discrimination in the sale or rental,
or otherwise making unavailable or
denying, a dwelling to any buyer or
renter because of a handicap of that
buyer or renter, or of a person residing
in or intending to reside in that dwelling
after it is sold, rented, or made

available, or of any person associated
with the buyer or renter;

(7) Discrimination against any person
in the terms, conditions, or privileges of
sale or rental of a dwelling, or in the
provision of services or facilities in
connection with the dwelling, because of
a handicap of that person, of a person
residing in or intending to reside in the
dwelling after it is sold, rented, or made
available, or of any person associated
with that person.

(b) For purposes of this section,
discrimination includes—

(1) A refusal to permit, at the expense
of the handicapped person, reasonable
modifications of existing premises
occupied or to be occupied by the
handicapped person, if the modifications
may be necessary to afford the
handicapped person full enjoyment of
the premises, except that, in the case of
a rental, the landlord may, where it is
reasonable to do so, condition
permission for a modification on the
renter's agreeing to restore the interior
of the premises to the condition that
existed before the modification,
reasonable wear and tear excepted:;

(2) A refusal to make reasonable
accommodations in rules, policies,
practices, or services, when such
accommodations may be necessary to
afford a handicapped person equal
opportunity to use and enjoy a dwelling;
or

(3) In connection with the design and
construction of covered multifamily
dwellings for first occupancy after
March 13, 1991, a failure to design and
construct dwellings in such a manner
that—

(i) The dwellings have at least one
building entrance on an accessible
route, unless it is impractical to do so
because of the terrain or unusual
characteristics of the site;

(ii) With respect to dwellings with a
building entrance on an accessible
route—

(A) The public use and common use
portions of the dwellings are readily
accessible to and usable by
handicapped persons;

(B) All the doors designed to allow
passage into and within all premises are
sufficiently wide to allow passage by
handicapped persons in wheelchairs;
and

(C) All premises within covered
multifamily dwelling units contain an
accessible route into and through the
dwelling; light switches, electrical
outlets, thermostats, and other
environmental controls are in accessible
locations; there are reinforcements in
the bathroom walls to allow later
installation of grab bars; and there are
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usable kitchens and bathrooms such
that an individual in a wheelchair can
maneuver about the space.

(c) The law or ordinance administered
by the State or local fair housing agency
may provide that compliance with the
appropriate requirements of the
American National Standard for
buildings and facilities providing
accessibility and usability for physically
handicapped people (commonly cited as
“ANSI A117.1-1986") suffices to satisfy
the requirements of paragraph
(b)(3)(ii)(C) of this section.

(d) As used in this section, the term
“covered multifamily dwellings" means
buildings consisting of four or more
units if such buildings have one or more
elevators and ground floor units in other
buildings consisting of four or more
units.

§115.4 Performance standards.

(a) The initial and continued
certification that a State or local fair
housing law provides rights and
remedies substantially equivalent to
those provided in the Act will be
dependent upon an assessment of the
current practices and past performance
of the appropriate State or local agency
charged with administration and
enforcement of the law to determine
that, in operation, the law is in fact
providing substantially equivalent rights
and remedies. The performance
standards set forth in paragraph (b) of
this section will be used in making this
assessment.

(b) A State or local agency must:

(1) Engage in comprehensive and
thorough investigative activities; and

(2) Commence proceedings with
respect to a complaint before the end of
the 30th day after the receipt of the
complaint, carry forward proceedings
with reasonable promptness, and in
accordance with the memorandum of
understanding described in section 115.6
of this part, make final administrative
disposition of a complaint within one
year of the date of receipt of the
complaint and, within 100 days of
receipt of the complaint, complete the
following proceedings:

(i) Investigation, including the
preparation of a final investigative
report containing—

(A) The names and dates of contacts
with witnesses;

(B) A summary and dates of
correspondence and other contacts with
the aggrieved person and the
respondent;

(C) A summary description of other
pertinent records;

(D) A summary of witness statements;
and

(E) Answers to interrogatories.

(i) Conciliation activity,

(3) Conduct compliance reviews of all
settlements, conciliation agreements and
orders issued by or entered into to
resolve discriminatory housing
practices.

(4) Consistently and affirmatively
seek and obtain the type of relief
designed to prevent recurrences of such
practices;

(5) Consistently and affirmatively
seek the elimination of all prohibited
practices under its fair housing law;

(c) Where the State or local agency
has duties and responsibilities in
addition to administration of the fair
housing law, the Assistant Secretary
may consider such matters as the
relative priority given to fair housing
administration, as compared to such
other duties and responsibilities, and the
compatibility or potential conflict of fair
housing objectives with the agency's
other duties and responsibilities.

§115.5 Request for certification.

(a) A request for certification under
this part may be filed with the Assistant
Secretary by the State or local official
having principal responsibility for
administration of the State or local fair
housing law. The request shall be
supported by the following materials
and information:

(1) The text of the jurisdiction's fair
housing law, the law creating and
empowering the agency, any regulations
and directives issued under the law, and
any formal opinions of the State
Attorney General or the chief legal
officer of the jurisdiction that pertain to
the jurisdiction's fair housing law.

(2) Organization of the agency
responsible for administering and
enforcing the law.

(3) Funding and personnel made
available to the agency for
administration and enforcement of the
fair housing law during the current
operating year, and not less than the
preceding three operating years (or such
lesser number during which the law was
in effect).

(4) Data demonstrating that the
agency's current practices and past
performance comply with the
performance standards described in
§1154.

(5) Any additional information which
the submitting official may wish to be
considered.

(b) The request and supporting
materials shall be filed with the
Assistant Secretary for Fair Housing
and Equal Opportunity, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410. A copy of the request and
supporting materials will be kept

available for public examination and
copying at:

(1) The office of the Assistant
Secretary, and

(2) the HUD Regional Office in whose
jurisdiction the State or local
jurisdiction seeking recognition is
located, and

(3) the office of the State or local
agency charged with administration and
enforcement of the State or local law.

§115.6 Procedure for certification.

(a) Upon receipt of a request for
certification filed under § 115.5, the
Assistant Secretary may request further
information that he or she considers
relevant to the determinations required
to be made under this part.

(b) If the Assistant Secretary
determines, after application of the
criteria set forth in §§ 115.3 and 115.3a,
that the State or local fair housing law,
on its face, provides rights and remedies
for alleged discriminatory housing
practices which are substantially
equivalent to the rights and remedies
provided in the Act, the Assistant
Secretary shall inform the submitting
State or local official in writing of that
determination. Except under
circumstances where the Assistant
Secretary determines that interim
referrals or other utilization of services
under § 115,11 is appropriate, the
Assistant Secretary shall publish a
notice in the Federal Register which
advises the public of the determination
that the law, on its face, is substantially
equivalent, and shall invite interested
persons and organizations, during a
period of not less than 30 days following
publication of the notice, to file written
comments relevant to the determination

whether the current practices and past
performance of the State or local agency
charged with administration and
enforcement of such law demonstrates
that, in operation, the State or local law
in fact provides rights and remedies
which are substantially equivalent to
those provided in the Act. The Federal
Register notice shall also invite
comments on the Department's
determination as to the adequacy of the
law on its face.

(c) If the Assistant Secretary
determines, on the basis of the
standards specified in § 115.4 and after
considering the materials and
information submitted pursuant to
§ 115.5, additional material obtained
under paragraph (a) of this section, and
any written comments filed under
paragraph (b) of this section, that, in
operation, a State or local fair housing
law in fact provides rights and remedies
which are substantially equivalent to
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those provided in the Act, the Assistant
Secretary shall offer to enter into a
written agreement with the appropriate
State or local agency providing for
referral of complaints to the agency and
for procedures for communication
between the agency and HUD that are
adequate to permit the Assistant
Secretary to monitor the continuing
substantial equivalency of the State or
local law. The written agreement may,
but need not, be incorporated in a
Memorandum of Understanding as
described in 24 CFR 111.104(a)(2). Upon
execution of a satisfactory agreement,
the Assistant Secretary shall publish
notice of certification under this part in
the Federal Register.

(d) During the period which begins on
September 13, 1988 and ends January 13,
1992, each State or locality recognized
as substantially equivalent under 24
CFR Part 115 (including any State or
locality which had entered into an
agreement for interim referrals under
§ 115.11, unless the State or locality is
subsequently denied recognition under
24 CFR 115.7) for the purposes of the
Fair Housing Act before September 13,
1988 shall, for the purposes of this
paragraph, be considered certified under
this part with respect to those matters
for which the agency was previously
recognized. If the Secretary determines
in an individual case that a State or
locality has not been able to meet the
certification requirements within this 40-
month period because of exceptional
circumstances (such as the infrequency
of legislative sessions in that
jurisdiction), the Secretary may extend
the period of temporary certification to
no later than September 13, 1992.

(1) No State, locality or agency thereof
shall be considered certified under this
paragraph for the purpose of processing
complaints alleging—

(i) Discrimination based on familial
status;

(ii) Discrimination based on handicap;
or

(iii) Coercion, intimidation or threats
as described in § 115.3(a)(5)(vii).

(2) Certification under this paragraph
is not a determination that the
administrative or judicial remedies
provided by the State or locality is
substantially equivalent to those
provided by the Act.

(e) Certification of a State or local fair
housing agency under this part shall
remain in effect until withdrawn under
§ 115.8.

(f) Not less frequently than annually,
the Assistant Secretary will cause to be
published in the Federal Register a
notice which sets forth:

(1) An updated, consolidated list of all
certified agencies;

(2) A list of all agencies whose
certification under this part has been
withdrawn since publication of the
previous notice;

(3) A list of agencies with respect to
which netice of denial of certification
has been published under § 115.7(c)
since issuance of the previous notice;

{4) A list of agencies with respect to
which a notice for comment has heen
published under paragraph (b) of this
section whose request for certification
remaing ing;

(5) A list of agencies for which notice
of proposed withdrawal of certification
has been published under § 115.8{(c)
whose proposed withdrawal remains

ending; and

(6] A list of agencies with which an
agreement for interim referrals or other
utilization of services has been entered
under § 115.11 and remains in effect.

§ 115.7 Denial of certification.

(a) If the Assistant Secretary
determines, after application of the
criteria set forth in §§ 115.3 and 115.3a,
that a State or local fair housing law, on
its face, fails to provide rights and
remedies for alleged discriminatory
housing practices which are
substantially equivalent to the rights
and remedies provided in the Act, the
Assistant Secretary shall inform the
submitting State or local official in
writing of the reasons for that
determination. The Assistant
Secretary's advice may include
specification of the manner in which the
State or local law could be amended in
order to provide substantially
equivalent rights and remedies. The
Assistant Secretary shall extend to the
State or local official an opportunity to
submit data, views, and arguments in
opposition to the Assistant Secretary's
determination and to request an
opportunity for a conference in
accordance with § 115.9. If no
submission or request is made, no
further action shall be required to be
taken by the Assistant Secretary. If the
State or local official submits materials
but does not request a conference, the
Assistant Secretary shall evaluate any
arguments in opposition or other
materials received from the State or
local agency. If, after that evaluation,
the Assistant Secretary is still of the
opinion that the law, on its face, fails to
provide rights and remedies for alleged
discriminatory housing practices that
are substantially equivalent to the rights
and remedies provided in the Act, the
Assistant Secretary shall inform the
submitting State or local official in
writing that certification is denied.

(b} If the Assistant Secretary
determines, after considering the

materials and information submitted
under § 115.5, any additional
information obtained under § 115.6(a),
an assessment of the current practices
and past peformance of the agency in
meeting the standards of § 115.4(b), and
any written comments received under

§ 115.6(b), that it has not been
demonstrated that, in operation, a State
or local fair housing agency in fact
provides rights and remedies for alleged
discriminatory housing practices which
are substantially equivalent to those
provided in the Act, the Assistant
Secretary shall communicate this
determination in writing to the State or
local agency and shall allow the agency
not less than 15 days to submit data,
views, and arguments in opposition and
to request an opportunity for a
conference in accordance with § 115.9. if
a request for a conference is not
received within the time provided, the
Assistant Secretary shall evaluate any
arguments in opposition or other
materials received from the State or
local agency and, if after that evaluation
the Assistant Secretary is still of the
opinion that certification should be
denied, the Assistant Secretary shall
inform the submitting State or local
official in writing that certification is
denied.

(c) Where comment on a request for
certification was invited in accordance
with § 115.6(b), notice of denial of
certification under this section shall be
published in the Federal Register.

§ 115.8 Withdrawal of certification.

(2) Not less frequently than every 5
years, the Assistant Secretary shall
determine whether each agency certified
under this part continues to qualify for
certification. The Assistant Secretary
shall take appropriate action with
respect to any agency not so qualifying.

(b) The Assistant Secretary shall
periodically review the administration
of fair housing laws recognized under
this part. If the Assistant Secretary
finds, as a result of a periodic review,
upan the petition of an interested person
or organization, or otherwise, that taken
as a whole, the agency's administration
of its fair housing law or the law, on its
face, no longer meets the requirements
of this part, the Assistant Secretary
shall propose to withdraw the
certification previously granted.

(c) The Assistant Secretary shall
propese withdrawal of certification
unless review-establishes that the
current fair housing law administered by
the certified agency meets the criteria of
§ 115.3 and that current practices and
past performance of the agency meet the
standards of § 1154.
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(d) Before the Assistant Secretary
publishes notice of a proposed
withdrawal of certification, the
Assistant Secretary shall inform the
State or local agency in writing of his or
her intention to withdraw certification.
The communication shall state the
reasons for the proposed withdrawal
and provide the agency not less than 15
days to submit data, views, and
arguments in opposition and to request
an opportunity for a conference in
accordance with § 115.9,

(e) Notice of a proposed withdrawal
shall be published in the Federal
Register. The notice shall allow the
State or local agency and other
interested persons and organizations not
less than 30 days in which to file written
comments on the proposal.

(f) If a request for a conference in
accordance with § 115.9 is not received
within the time provided, the Assistant
Secretary shall evaluate any arguments
in opposition or other materials received
from the State or local agency and other
interested persons or organizations, and
if after that evaluation the Assistant
Secretary is still of the opinion that
certification should be withdrawn, the
Assistant Secretary shall withdraw
certification and shall publish notice of
the withdrawal in the Federal Register.

§ 1159 Conferences.

(a) Whenever an opportunity for a
conference is timely requested by a
State or local agency in accordance with
§ 115.7 or § 115.8, the Assistant
Secretary shall issue an order
designating an officer who shall preside
at the conference. The order shall
indicate the issues to be resolved and
any initial procedural instructions that
might be appropriate for a particular
conference, It shall fix the date, time
and place of the conference. The date
shall not be less than 20 days after the
date of the order. The date and place
shall be subject to change for good
cause.

(b) A copy of the order shall be served
on the State or local agency and:

(1) In the case of a denial of
certification, on any person or
organization that files a written
comment in accordance with § 115.6(b);
or

(2} in the case of a withdrawal of
certification, on any person or
organization that files a petition in
accordance with § 115.8(a) or written
comment in accordance with § 115.8(c).
The agency and all such persons and
organizations shall be considered to be
participants in the conference. After
service of the order designating the
conference officer, and until the officer
submits a recommended determination,

all communications relating to the
subject matter of the conference shall be
addressed to that officer.

(c) The conference officer shall have
full authority to regulate the course and
conduct of the conference. A transcript
shall be made of the proceedings at the
conference. The transcript and all
comments and petitions relating to the
proceedings shall be made available for
inspection by interested persons.

(d) The conference officer shall
prepare proposed findings and a
recommended determination, a copy of
which shall be served on each
participant. Within 20 days after service,
any participant may file written
exceptions. After the expiration of the
period for filing exceptions, the
conference officer shall certify the entire
record, including the proposed findings
and recommended determination, and
any exceptions to the findings and
recommendations, to the Assistant
Secretary, who shall review the record
and issue a final determination within
30 days. Where applicable, this
determination shall be published in the
Federal Register.

§ 115.10 Consequences of certification.

(a) Where all alleged violations of the
Act contained in a complaint received
by the Assistant Secretary appear to
constitute violations of a State or local
fair housing law administered by an
agency that has been certified as
substantially equivalent, the complaint
shall be referred promptly to the
apprepriate State or local agency, and
no further action shall be taken by the
Assistant Secretary with respect to such
complaint, except as provided for by the
Act, this Part, and by §§ 103.100 through
103.115 or § 105.20 through 105.22 of this
chapter.

(b) Notwithstanding paragraph (a) of
this section, no complaint based in
whole or in part on allegations of
discrimination on the basis of familial
status or handicap shall be referred to
any State, locality or agency thereof
whose certification was granted in
accordance with §115.6(d) or section
810(£}(4) of the Act, without regard to
whether the fair housing law
administered by such certified agency
appears to prohibit discrimination based
on familial status or handicap.

(c) Notwithstanding paragraph (a) of
this section, whenever the Secretary has
reason to believe that a complaint
shows a basis may exist for the
commencement of proceedings against
any respondent under section 814(a) of
the Act, or for proceedings by any
governmental licensing or supervisory
authorities, the Secretary shall transmit
the information upon which that belief is

based to the Attorney General, or to
appropriate governmental licensing or
supervisory authorities.

§115.11 Interim referrals.

If the Assistant Secretary determines
after application of the criteria set forth
in § 115.3, that a State or local fair
housing law on its face provides rights
and remedies for alleged discriminatory
housing practices which are
substantially equivalent to those
provided in the Act, but that the law has
not been in effect, or the appropriate
State or local agency in operation, for a
sufficient time to permit a demonstration
of compliance with the performance
standards described in § 115.4, the
Assistant Secretary may enter into a
written agreement with the State or
local agency providing for referral of
complaints to the agency on such terms
and conditions as the Assistant
Secretary shall prescribe, or providing
for other utilization of the services of the
State or local agency and its employees
upon agreed terms, and providing
further for procedures for
communications between the agency
and HUD that are adequate to permit
the Assistant Secretary to monitor the
agency's administration and
enforcement of its law and to assist the
Assistant Secretary in making the
determination required in §115.2(b). The
agreement may provide for reactivation
of referred complaints by the Assistant
Secretary without regard to the
limitations described in § 115.10. If such
an agreement for interim referrals or
other utilization of services is entered,
the Assistant Secretary may defer final
determination under § 115.6 or § 115.7
for a reasonable period determined by
the Assistant Secretary to be necessary
in order to permit a fair assessment of
the agency's performance. In no event
shall this period extend more than twe
years beyond the date of entry into the
agreement for interim referrals or other
utilization of services. This two-year
limitation does not apply to agencies
certified in accordance with § 115.6(d).
However, an agreement under this
section shall not be extended beyond
the date of certification under § 115.6 or
denial of recognition under §115.7.
Notice of entry into an agreement under
this section shall be published in the
Federal Register.

19. Part 121 is added lo read as
follows:

PART 121—COLLECTION OF DATA

Sec.
121.1

121.2

Purpose.
Furnishing of data by program

participants.
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Authority: Title VIII, Civil Rights Act of
1968 (42 U.S.C. 3600-3620); E.O. 11063, 27 FR
11527; sec. 602, Civil Rights Act of 1964 (42
U.S.C. 2000d-1); sec. 562, Housing and
Community Development Act of 1987 (42
U.S.C. 3608a); sec. 2, National Housing Act,
12 U.S.C. 1703; sec. 7(d), Department of
Housing and Urban Development Act. 42
11.5.C. 3535(d).

§121.1 Purpose.

The purpose of this part is to enable
the Secretary of Housing and Urban
Development to carry out his or her
responsibilities under the Fair Housing
Act, Executive Order 11063, dated
November 20, 1962, Title VI of the Civil
Rights Act of 1964, and section 562 of the
Housing and Community Development
Act of 1987, These authorities prohibit
discrimination in housing and in
programs receiving financial assistance

from the Department of Housing and
Urban Development, and they direct the
Secretary to administer the
Department’s housing and urhan
development programs and activities in
a manner affirmatively to further these
policies and to collect certain data to
assess the extent of compliance with
these policies.

§121.2 Furnishing of data by program
participants.

Participants in the programs
administered by the Department shall
furnish to the Department such data
concerning the race, color, religion, sex,
national origin, age, handicap, and
family characteristics of persons and
households who are applicants for,
participants in, or beneficiaries or
potential beneficiaries of, those

programs as the Secretary may
determine to be necessary or
appropriate to enable him or her to carry
out his or her responsibilities under the
authorities referred to in §121.1.

20. The text of the preamble to this
rule beginning at the heading
“BACKGROUND" and ending before the
heading “Legisl/ative review jssues," is
added as Appendix I to Subchapter A of
Chapter I as follows:

Appendix I to Subchapter A~=Preamble
to Final Rule Implementing Fair Housing
Amendments Act of 1988 (Published
January 19, 19889)

Dated: January 12, 1989.
Samuel R. Pierce, Jr.,
Secretary.
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